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THE INDIANS HAVE NO 
WORD FOR IT" 


IL STUTTERING 


ILLIAM NUTTALL, an English 

stutterer, writing in the journal 
Psyche, in 1937, said, in effect, that who- 
ever finds a cure for stuttering will have 
found a cure for all the ills of society. 
We should not permit his possible exag- 
geration to distract us from the peculiarly 
fundamental wisdom which he expressed. 
In a sense, what he said of stuttering 
might also be said of such other perplex- 
ing forms of behavior as thumb-sucking, 
or nervousness, worry, gossiping, etc. Mr. 
Nuttall elaborated his point by saying 
that he seldom if ever stuttered when 
alone (as is true of stutterers generally), 
but only when speaking to other people, 
so that whatever the causes of his dis- 
order, they must lie in those other people 
quite as much as in himself. In his own 
way, Mr. Nuttall was pointing a finger 
in the direction of semantic environ- 
ment’—the environment of attitudes and 
evaluations, opinions and beliefs—as a 
source of his difficulties. 


* Reprinted by permission from Quarterly 
Journal of Speech, XXX (October, 1944), 
pp. 330-337. 

*The use of term ‘semantic environment’ is 
to emphasize more pointedly than is usually 
done that the aspects of environment most im- 
portant in relation to stuttering are semantic, 
or evaluational, in a broad sense. To put it 
more roughly, semantic environment includes 
those aspects of the total environment that are 
least important to a dog or an oyster. 


WENDELL JOHNSON 


IN CHILDREN 


The significance of semantic environ- 
ment in relation to stuttering is further 
suggested by certain experiences that the 
writer has had in attempting to investi- 
gate stuttering among North American 
Indians. A few years ago one of his stu- 
dents, Miss Harriett Hayes, became a 
teacher on an Indian reservation in Ida- 
ho. She carried with her a set of detailed 
instructions for making a study of the 
stutterers among the Bannock and Sho- 
shone Indians, with whom she was to 
work. At the end of the school year, how- 
ever, she returned with the highly inter- 
esting information that she had been un- 
able to find any stuttering Indians. Mote- 
over, the superintendent of the school 
and the other teachers, many of whom 
had been in close association with Indians 
for as long as 25 years, had reported to 
Miss Hayes that they had never seen any 
stuttering Indians. Since then we have 
received reports, from unknown original 
sources, of one stuttering Indian in the 
State of Maine and two in the Rocky 
Mountain area. It has not been possible, 
however, to verify these reports. Over a 
25-year period there have come to the 
University of Iowa Speech Clinic one 
half-breed Indian from South Dakota, 
who had lived almost entirely among 
white men, and one strange case of a full- 
blooded Indian, also from South Dakota, 
who had been educated in a mission 
school. 
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This latter case is of special interest, 
for the reason that he did not appear 
to be either a typical Indian or a typical 
stutterer. When brought to the lowa 
clinic he was about twenty years old. For 
the previous two years he had appar- 
ently been unable to speak at all, and 
it was for this reason that he was referred 
to us by the head of the mission school. 
There was a history of the boy's having 
‘stuttered’ for an indefinite, but limited 
period immediately before his ‘loss of 
voice.’ A neurological and general physi- 
cal examination revealed nothing of im- 
portance. It took about a month to ob- 
tain from the boy, in written form, the 
highly significant information that he 
had regarded his earlier stuttering as ‘a 
sign from God,’ which he had inter- 
preted to mean that God intended for 
him not to talk at all. His ‘loss of voice,’ 
therefore, had been his way of expressing 
his obedience to God's will. He was con- 
vinced, however, of his utter inability to 
speak, that God had sealed his lips. 

This presented a neat problem from a 
speech-correction point of view. With 
childlike simplicity, he had come to be- 
lieve what he had been taught, and he 
had learned his lesson so well that it 
seemed both impractical and dangerous, 
particularly in view of the short time 
available, to attempt to undo the effects 
of his previous teachings. Dr. C. Esco 
Obermann, who was assigned to the case, 
finally hit upon an ingenious solution, 
however. He managed to convince the 
boy that he had misinterpreted ‘God's 


sign.’ Dr. Obermann re-interpreted the 


earlier stuttering as a test of faith, and 
asserted that God would be pleased only 
if the Indian lad would continue to speak 
and so to spread the gospel in spite of 
the stuttering. A day or so later the In- 


dian boy came to Dr. Obermann in a 
state of high excitement. He could talk 
again! And he stuttered only slightly. 
Eventually arrangements were made for 
him to enter a monastery—which is prob- 
ably not a practical solution for most 
stutterers! 

The point of the story is simply that 
this stuttering Indian was far from being 
representative either of Indians or of 
stutterers—and it is the only case of a 
full-blooded Indian stutterer of whom 
the writer has been able to obtain any 
verified direct or indirect knowledge. For 
all practical purposes, then, it may be 
said, so far as the writer is aware, that 
there are no stutterers among North 
American Indians living under condi- 
tions comparatively free from the white 
man’s influence. 

A year or so after Miss Hayes had made 
her preliminary study of the Indians in 
Idaho, the writer arranged with another 
of his students, John Snidecor, who was 
then located in that region, to continue 
the investigation. Professor Snidecor was 
to make special note of two things: the 
language of the Indians, and their poli- 
cies and standards concerning the care 
and training of their children. He made 
a thorough investigation, interviewing 
several hundred Indians. He was also 
granted permission to appear before the 
chiefs and members of the tribal councils. 

He learned in the main two things. 
First, these Indians had no word for 
Stuttering in their language. In fact, 
when he asked whether there were any 
stutterers in the tribes, he had to demon- 
strate stuttering for the chiefs and the 
council members before they could un- 
derstand what he was talking about. 
They were intensely amused by his dem- 
onstrations. Second, their standards of 
child care and training appeared to be 
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extraordinarily lax in comparison with 
our own. With respect to speech in par- 
ticular, it seemed to be the case that every 
Indian child was regarded as a satisfac- 
tory or normal speaker, regardless of the 
manner in which the child spoke. Speech 
defects were simply not recognized. The 
Indian children were not criticized or 
evaluated on the basis of their speech, no 
comments were made about it, no issue 
was made of it. In their semantic environ- 
ments there appeared to be no speech 
anxieties or tensions for the Iadian chil- 
dren to interiorize, to adopt as their own. 
This, together with the absence of a 
word for stuttering in the Indians’ lan- 
guage, constitutes the only basis on which 
the writer can at this time suggest an 
explanation for the fact that there were 
no stutterers among these Indians. 


II 


One need not go to the North Ameri- 
can Indians, however, in order to glimpse 
the importance of semantic environment 
in relation to stuttering. There is a very 
large group of persons belonging to the 
white race who apparently do not stut- 
ter: namely, very young children in our 
own culture. Through George D. Stod- 
dard, then Director of the Iowa Child 
Welfare Research Station, the writer ob- 
tained funds in 1935 from the Laura 
Spelman-Rockefeller Foundation with 
which to conduct a study of the onset of 
stuttering. Up to that time it appeared 
to be more or less generally taken for 
granted that stuttering at its onset was 
essentially the same as stuttering in 
adults, that stuttering children were gen- 
erally retarded or constitutionally defec- 
tive, and that stuttering ordinarily begins 
as a result of illness, injury, shock, or 
some other more or less serious and dra- 
matic event. From the research to be de- 
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scribed it seemed quite impossible to sup- 
port any of these commonly accepted 
views.” 

In the first place, it was discovered that 
when the attempt is made to find stut- 
terers shortly after they have begun to 
stutter, so that relatively detailed and 
accurate information might be secured, 
the cases obtained are practically all 
young children. Three out of four of the 
children investigated had begun to stut- 
ter at or before the age of three years 
and two months. However—and this is 
extremely important—all the children en- 
countered in this study had talked with- 
out stuttering for from six months to 
several years before the onset of stutter- 
ing. 

In.this research 46 stuttering children 
were involved, and for each stuttering 
child investigation was made of a non- 
stuttering child of like age, sex, and in- 
telligence level. Relatively thorough ob- 
servations and case-history studies were 
made; two or more interviewers exam- 
ined independently the case of each 
stuttering child, and in large measure 
the investigations were carried out in 
the homes of the children. On the aver- 
age each stuttering child was kept under 
observation for a period of two and one- 
half years. Over a period of approxi- 
mately five years the writer had the assist- 
ance of seventeen workers trained in 
speech pathology, chief among whom 
were Charles Van Riper, Dorothy Davis 
Tuthill, Hartwell Scarbrough, and Susan 
Dwyer. 

Without going into elaborate detail, 
it is to be reported that: 


*A preliminary report of this investigation 
has been published. See W. Johnson, ‘A Study 
of the Onset and Development of Stuttering,’ 
Journal of Speech Disorders, VII (1942), 251- 
257. 
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1. Practically every case of stuttering 
was originally diagnosed as such, not by 
a speech expert, but by a layman—usu- 
ally one, or both, of the child’s parents. 

2. What these laymen had diagnosed 
as stuttering was, by and large, indis- 
tinguishable from the hesitations and 
repetitions known to be characteristic of 
the normal speech of young children. 
Under the writer's direction investiga- 
tions have been made of the fluency of 
children between the ages of two and six 
years. These studies have been done at 
the Iowa Child Welfare Research Sta- 
tion by Dorothy Davis Tuthill, George 
Egland, Margaret Branscom, Jeannette 
Hughes, and Eloise Tupper. They have 
well established the fact that young chil- 
dren speak in such a manner that, from 
15 to 25 per cent of their words figure 
in some kind of repetition. The initial 
sound or syllable of the word is repeated, 
or the whole word is repeated, or the 
word is part of a repeated phrase. In 
addition, there are frequent hesitations 
other than repetitions. 

These repetitions and hesitations are 
not accompanied by any apparent ten- 
sion or anxiety on the part of the child. 
They seem to occur somewhat more fre- 
quently when the child is ‘talking over 
his head,’ when he lacks sufficient know!l- 
edge of what he is talking about, when 
the listener does not respond readily to 
what the child says, or his vocabulary 
does not contain the seemingly necessary 
words. Such conditions appear to occur 
often in the speaking experience of very 

*D. Davis, ‘The Relation of Repetitions in 
the Speech of Young Children to Certain Meas- 
ures of Language Maturity and Situational Fac- 
tors,” Journal of Speech Disorders, TV (1939) 
303-318, and V (1940), 238-246. The studies 
of Egland, Branscom, Hughes, and Tupper 
have not yet been published. They were all 


done as M.A. theses in the Iowa Child Wel- 
fare Research Station. 


young children. It is what you would 
experience if asked to speak for ten min- 
utes about Einstein’s theories, or any 
other subject concerning which you lack 
both information and vocabulary. After 
all, it takes a child a few years to acquire 
the experience, the words and the lan- 
guage skills necessary for the smooth 
handling of ordinary conversation. Also, 
nonfluency seems-to occur more frequent- 
ly when the child is talking in the face 
of competition, as at the family table 
when others are talking a great deal and 
are paying slight attention to the child’s 
own attempts at expression. There is a 
tendency for more nonfluency to occur 
under conditions of shame, sense of guilt, 
etc., occasioned by parental scolding, re- 
buff, or disapproval, particularly when 
these serve to create negative evaluations 
by the child of his own speaking rights 
or ability. There is probably increased 
nonfluency, also, during ‘language spurts,’ 
as during the transition from the speak- 
ing of single words to the speaking of 
short sentences, or from the speaking of 
simple sentences to the use of complex 
sentences, or when the child is discon- 
tinuing the pronoun me in favor of IJ, etc. 

There are doubtless other conditions 
that tend to increase hesitations and re- 
petitions in the child’s speech. The point 
is that these conditions are very common, 
and while they may occur more frequent- 
ly in some environments than in others, 
they occur sufficiently often for all chil- 
dren so that the speech of early childhood 
is in general quite nonfluent. What is 
important is that the so-called stuttering 
children were found to have been ap- 
parently normal, even with respect to 
speech, at the time when someone, usual- 
ly the parents, first regarded them as stut- 
terers. And, as has been mentioned, they 
had all talked for considerable periods 
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without being regarded as defective be- 
fore they had come to be diagnosed as 
stutterers. 

3. Stuttering at its onset was found, 
then, to be remarkably different from 
stuttering in the adult. Stuttering as a 
clinical problem, as a definite disorder, 
was found to occur, not before being 
diagnosed, but after being diagnosed. In 
order to emphasize this finding, the writ- 
er has coined the term diagnosogenic; 
stuttering is a diagnosogenic disorder in 
the sense that the diagnosis of stuttering 
is one of the causes of the disorder. The 
evaluations made by the parents (usual- 
ly), which they express, overtly or implic- 
itly, by diagnosing their child’s speech 
as ‘stuttering’ or as ‘defective,’ or ‘ab- 
normal,’ are a very important part of the 
child’s semantic environment. Insofar 
as the child interiorizes this aspect of his 
semantic environment, he, too, evaluates 
his speech as ‘defective,’ ‘difficult,’ ‘not 
acceptable,’ etc., and his manner of 
speaking is consequently made more hesi- 
tant, cautious, labored and the like. In 
this way normal speech hesitations and 
repetitions are transformed into the ex- 
aggerated pausing, effort, and reluctance 
to speak which are so conspicuous and 
frustrating in the speech of adult stut- 
terers. 

Thus we see certain interrelationships 
among the child’s semantic environment, 
his own evaluations, and his overt be- 
havior. The more anxious the parents 
become, the more they hound the child 
to ‘go slowly,’ to ‘stop and start over,’ to 
‘make up his mind,’ to ‘breathe more 
deeply, etc., the more fearful and dis- 
heartened the child becomes, and the 
more hesitantly, frantically and labori- 
ously he speaks—so that the parents, 
teachers and others become more wor- 
ried, appeal more insistently to the child 
to ‘talk better,’ with the result that the 
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child’s own evaluation become still more 
disturbed, and his outward speech be- 
havior becomes more and more disor- 
dered. \t is a vicious spiral, and all the 
factors involved in it are closely inter- 
related. 

4. The stuttering children were found 
not to be retarded in development. They 
were compared in several ways with the 
nonstuttering children who were also in- 
vestigated. The stuttering children were 
not more retarded in speech, in walking, 
teething and other common indexes of 
development. The only child who had 
suffered a definitely serious birth injury 
was a stutterer who was no longer stutter- 
ing at the close of the investigation. The 
stutterers had not had more diseases and 
injuries, and those they had had did not 
appear to have been related to the ‘on- 
set of stuttering’ (this term is now put 
in quotes because it appears to be mis- 
leading—it refers merely to the original 
diagnosis of stuttering). 

With respect to handedness and 
changes in handedness, the two groups 
of children could not be differentiated. 
In fact, there were 14 nonstutterers as 
against 12 stutterers who had undergone 
some handedness change, and this differ- 
ence between 14 and 12 is not significant. 
Moreover, conditions of handedness 
seemed not to be related to the degree of 
speech improvement achieved by the 
stuttering children during the course of 
the investigation. 

In brief, no evidence was found that 
there are stutterers, in the sense that the 
stutterers investigated were a different 
kind of children, that they differed from 
the non-stutterers in any basic anatomical 
or physiological respects. 

5. In this investigation of young stut- 
terers it was found that practically all of 
the children, after being diagnosed, de- 
veloped overt speech behavior that was 








ETC.: A REVIEW OF GENERAL SEMANTICS 


in some degree unusual and of clinical 
importance. At the end of the study 
about three out of four had regained 
normal speech, so far as the parents, 
teachers and investigators could judge. 
In general, this result was obtained by 
conveying to the parents and teachers 
essentially the explanation of stuttering 
that is here being presented. For all 
practical purposes the children were 
neither talked to about their speech nor 
were they given any instructions as to 
how they should speak. Moreover, noth- 
ing was done from a_ physiological 
point of view, except that general prin- 
ciples of physical hygiene were recom- 
mended, but in very few cases was there 
any unusual need for such a recommenda- 
tion. Insofar as anything was done di- 
rectly about the problem in any case, it 
was done entirely or mostly with refer- 
ence to the semantic environment. 

' That is to say, an attempt was made 
to change the attitudes and policies—the 
evaluations—of the parents and teachers 
concerning the child as a person and as 
a speaker. An attempt was made to create 
a semantic environment for the child in 
which there would be a minimum of 
anxiety, tension and disapproval for him 
to interiorize. In this way, we undertook 
to produce in the child such evaluations 
of his own speech as would permit him 
to speak spontaneously, with pleasure, 
and with confidence, not confidence in 
his ability to speak perfectly but in his 
ability to speak acceptably. It was essen- 
tial, therefore, although it should be 
stressed that it was not possible in, alt 
cases, to get the parents and teachers to 
evaluate the child’s speech and to react 
to it—regardless of how he spoke—in 
ways that would convince the child that 
his speech was approved. As the child 
appeared to sense that his speech was be- 
ing thoroughly approved, his reluctance 
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to speak, his exaggerated hesitancy and 
caution and effort in speaking all de- 
creased. The eventual result tended to be 
speech that was free, spontaneous, a 
source of evident enjoyment to the child, 
and speech that was normally fluent—not 
perfectly fluent, for perfect fluency is as 
‘abnormal,’ or unusual, as very severe 
stuttering. 

In order to enable the child to speak 
with normal fluency, it was also necessary 
in some instances to bring about certain 
changes in the home or school. We have 
remarked that children—and this holds 
for adults as well—tend to speak more 
fluently under some conditions than under 
others. We are not now talking about 
stuttering. We are referring simply to 
the essentially effortless and apparently 
unconscious hesitations and repetitions in 
the normal speech of children and adults. 
Whenever a home or school was found 
in which there seemed to be an excess of 
conditions that tended to make for non- 
fluency, an attempt was made to reduce 
or eliminate these conditions.‘ 

In some cases, for example, the attempt 
was made to expand the child’s vocabu- 
lary or to give him a wider range of ex- 
perience. In other instances, the parents 
were urged to be more responsive to the 
child’s remarks. On the whole, however, 
certain other considerations were of 
greater importance. It was rather com- 
monly observed, for instance, that not 
only the standards of speech to which 
the child was being held were too high, 
but that also the parents were inclined to 
be perfectionists generally. For example, 
the child was being held to abnormally 


high standards with regard to table man- 


*For a detailed account of the treatment of 
one case see Nell Will, “The Personality De- 
velopment of a Stuttering Boy,’ ETC., I 
(Spring, 1944), pp. 165-173. 
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ners, Cleanliness, toilet habits and obed- 
ience; or certain words, innocent to the 
child but profane or vulgar to the parents, 
were vigorously, almost frighteningly, 
forbidden; the child was being constantly 
requested to be quiet or to sit still, etc — 
the full list is truly impressive. (One sees 
here very vividly the difference between 
the semantic environments of Indian 
children and those of some of our own 
children.) Whenever such standards were 
discovered, an attempt was made to get 
the parents to adjust their ideals to the 
actual level of development and ability 
of the child. The effect of this was gen- 
erally calming and appeared to be in some 
measure reflected in the child’s speech. 

Another measure that was found to 
be advisable and helpful in certain cases 
was that of bringing about a more affec- 
tionate and friendly relationship _be- 
tween the parents and their child. Their 
tendency to be critical and disapproving, 
as evidenced, for example, by their re- 
garding his normally hesitant speech as 
defective, tended to make for generally 
strained relations and for apparent feel- 
ings of insecurity on the part of the 
child. Just as you might speak hesitantly 
in a situation in which you feel that you 
are not welcome and that what you say is 
not being well received, so a child tends 
to be less fluent when too much criticism 
and too little affection raise doubts for 
the child as to whether his parents like 
him and will stand ready to give needed 
help and encouragement. 

On one occasion in this study of young 
stutterers, the writer spent several hours 
with a stuttering boy's father, a conserva- 
tive and very busy merchant who spent 
almost no time with his son. In the 
mornings the little fellow would tag at 
his father’s heels, trying to visit with him 
as he bustled about the house and out 
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the door lost in a fog of business cares. 
The boy was nonfluent in his attempts to 
speak with the father, who scarcely 
listened, and seldom replied, to what the 
boy said. The father was not harsh to the 
boy; he just paid no attention to him, 
with the result that the child was fre- 
quently under considerable strain in his 
efforts to get an amount of attention and 
recognition that seemed altogether rea- 
sonable. Finally, the writer actually 
showed the father how to get down on 
his hands and knees and play with the 
boy. He got him to play catch with the 
child out in the yard, to take him riding 
with him, to read to him and in other 
ways to be companionable. This was one 
of the cases in which the stuttering was 
very definitely eliminated. 

In other cases it was a matter of getting 
the parents to use less severe methods of 
discipline, to refrain from scolding the 
child or making derogatory remarks 
about him in the presence of his friends, 
to play games with the child, or just to 
hold the youngster and cuddle him 
enough to establish some feeling of 
warmth and affection. Some parents are 
so doggedly set on making little ladies 
and gentlemen of their youngsters that 
they seldom look on them as little chil- 
dren. 

In general, then, and in the respects 
indicated, the treatment of stuttering in 
young children is to be directed, not to- 
ward the child, but toward the relevant 
evaluations—the attitudes, assumptions, 
beliefs, etc.—and the resulting policies 
and reactions, of the child’s parents and 
teachers and the other persons who affect 
his own evaluations and reactions. It is 
a matter of changing the child’s speech 
responses by changing the pertinent fea- 
tures of the conditions under which they 
occur. 











Il. STUTTERING IN ADULTS* 


r; adults the problem is quite dif- 
ferent, but in both children and adults 
certain general principles are funda- 
mental. To begin with, 4 clear distinc- 
tion must be made between nonfluency 
and stuttering. Most young children and 
many adults speak quite nonfluently, re- 
peating frequently, pausing conspicu- 
ously, saying ah or uh, etc. They speak 
very differently from stutterers, however, 
who may be even quite fluent by ordinary 
standards but who exhibit considerable 
strain, embarrassment, and apprehensive- 
ness with regard to such nonfluency as 
they do have. It is the stutterer’s anxiety 
and strain, the fear and the effort with 
which he pauses or says uh, repeats 
sounds or prolongs them, that serve to 
distinguish him from the so-called 
normal speaker. 


I 


It is commonly supposed that what 
ails the stutterer is that he cannot speak 
fluently. The degree to which such mis- 
conceptions as this can come to be widely 
accepted is, indeed, fascinating. The fact 
of the matter is that the stutterer cannot 
talk nonfluently. He can speak fluently 
all right; so long as his speech is fluent, 
as it is 80 per cent or more of the time in 
the majority of cases, his speech cannot 
very well be distinguished from that of a 
normal speaker. To say that stutterers 
cannot talk fluently is to commit a fan- 
tastic misrepresentation of the facts. If 
they talked nonfluently as well as they 
talk fluently they could only be regarded 
as normal speakers. Their peculiarity lies 

* Reprinted by permission from Qwarterly 
Journal of Speech, XXX (December, 1944), 
pp. 456-465. 
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in the fact that whenever they do hesi- 
tate or repeat they make a great show of 
fear and effort, instead of proceeding to 
stumble along calmly as normal speakers 
do. 

In a fundamental sense, stuttering is 
not a speech defect at all, although ex- 
cessive nonfluency might sometimes be so 
regarded. Stuttering is an evaluational 
disorder. It is what results when normal 
nonfluency is evaluated as something to 
be feared and avoided; it is, outwardly, 
what the stutterer does in an attempt to 
avoid nonfluency. On such a basis his 
reluctance to speak at all, his shyness, 
his excessive caution in speaking, his 
great effort to speak petfectly, which 
shows up in his facial grimaces, bodily 
contortions and strained vocalizations— 
all this, which is what we call stuttering, 
becomes understandable when viewed as 
avoidance reactions, reactions designed 
to avoid the nonfluency which the indi- 
vidual has learned to fear and dread and 
expect. 

In the normal speaker nonfluency is 
simply a response, occasioned by some 
external stimulus or, perhaps, by a lack 
of vocabulary or preparation. As a re- 
sponse, in this sense, nonfluency is, in- 
deed, normal. For the stutterer, on the 
other hand, nonfluency has become a 
stimulus, to which he reacts with anxiety 
and with an effort to avoid it and its sup- 
posed social consequences. Nonfluency 
as a response is hardly a problem; non- 
fluency as a stimulus is something else 
again. The child’s repetitions of sounds, 
words, and phrases are of no consequence, 
until they come to serve as a stimulus for 
his parents or teachers. When that hap- 
pens, they tend to become for the child 
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the same sort of stimulus they are for his 
parents and teachers, who, in large meas- 
ure, create his semantic environment. As 
they react with worry and disapproval and 
with an effort to get the child not to 
repeat, so the child in time adopts their 
worry and disapproval of his own speech, 
and consequently he makes a great effort 
to talk without repeating. These atti- 
tudes and this effort are, in the main, 
what constitute stuttering. Simple hesi- 
tancy in speech is normal and harmless. 
But to hesitate to hesitate is relatively 
serious in its consequences. 

It is these attitudes of fear and embar- 
rassment, and this second-order hesitating 
to hesitate, these anxious exertions of ef- 
fort to speak perfectly and without non- 
fluency—these are the symptoms of stut- 
tering that stand out in the adult. They 
may be present in rather young children, 
of course, since in some semantic environ- 
ments it does not take very long for the 
child’s own evaluative behavior to become 
seriously affected. The essential point is 
that before the child has interiorized his 
semantic environment to a very consid- 
erable degree, the problem can be dealt 
with effectively for the most part by 
changing the semantic environment it- 
self, without any direct attempt to change 
the child’s own evaluative or overt be- 
havior so far as his speech is concerned. 
Besides, a child’s semantic environment 
tends to be fairly largely confined to the 
home and is created by very few indi- 
viduals, so that it can be changed effec- 
tively in a great many cases. 


II 
In the case of older children and 
adults, on the other hand, a more direct 
attack on the problem is usually neces- 
sary. The individual’s semantic environ- 
ment extends eventually beyond the home 
or the school; it becomes too big to 


73 


be easily manipulated. Besides (and this 
is more important) the individual has 
interiorized it. His nonfluency has be- 
come a stimulus, not only for the people 
around him, but also for him. He reacts 
to it in his own right, so to speak. It is 
his own evaluations that now largely de- 
termine his overt behavior, and so those 
evaluations must be attacked directly. 
All the relevant factors are interrelated, 
however, and it is generally more effec- 
tive to work on all of them than to limit 
attention to one only. Anything that can 
be done to change the semantic environ- 
ment, to modify attitudes and policies in 
the home, school, neighborhood or com- 
munity, or to educate ‘public opinion’ 
in the larger sense, helps to promote 
favorable changes in the individual's 
own evaluative behavior. Likewise, any 
changes that can be brought about more 
or less directly in the stutterer’s manner 
of stuttering in order to make it more 
bearable, may make it easier for him to 
evaluate it differently. Moreover, a pro- 
gram of physical hygiene will sometimes 
help to keep the individual ‘feeling 
good,’ so that he will have the energy 
for an enthusiastic and sustained attempt 
to overcome his difficulties. 

From this point of view, then, the 
problem of stuttering is not to be re- 
garded elementalistically as being either 
‘physical’ or ‘mental,’ either ‘organic’ 
or ‘emotional.’ It is neither ‘all in the 
mind’ nor ‘all in the tongue.’ The ap- 
proach throughout is nonelementalistic 
and relativistic. Nor is it to be missed 
that within this frame of reference, no 
two stutterers are to be regarded as ex- 
actly alike. The specific procedures that 
appear to be most helpful in one case 
may not be helpful in another. We must 
go further and say that the specific 
measures that are advisable for a par- 
ticular stutterer at one time, or in one 








situation, are not necessarily advisable at 
another time and under other circum- 
stances. There is no single method of 
treating stuttering from the point of view 
here presented. Any particular stutterer 
is to be examined, evaluated, and treated 
extensionally with reference to the specific 
alterations advisable and feasible in his 
own case. It is even possible that for 
some stutterers the factor of physical con- 
stitution would be more important than 
any other, although in the general run of 
cases other factors would appear to be of 
definitely greater significance. 


Ill 


On the basis of this general statement, 
it is possible to discuss in more specific 
terms the treatment of stuttering in well- 
developed or adult cases: 

Semantic environment. As a general 
rule, it is advisable to see to it that the 
stutterer’s family, teachers, employer, 


friends, and associates are made ac-’ 


quainted with the nature of his prob- 
lem. An explanation, in simplified terms 
if necessary, along the lines presented 
here, will often go far to weaken the 
taboo against nonfluency which the stut- 
terer usually feels whenever he speaks 
at home, in school, or elsewhere. 

For example, most people are inclined 
to praise a stutterer when he speaks flu- 
ently. The practical effect of this is to 
strengthen the stutterer’s conviction that 
he should never speak nonfluently; as a 
consequence, he tends to become a bit 
more anxious and to exhibit more ten- 
sion in his attempts to avoid nonfluency. 
In other words, he tends to stutter more 
severely when praised for speaking flu- 
ently. It is better to praise the stutterer 
whenever he handles his nonfluency 
calmly and without undue strain. This 
notion may sound odd to those who are 
unfamiliar with the problem, but there 
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are very few parents, teachers, or other 
persons who will not do what they can 
to help a stutterer, once they see clearly 
what there is to do. In general, what 
there is to do is to adopt the attitude— 
and mean it—that the stutterer is under 
no obligation whatever to speak fluently, 
that, in fact, he is to be complimented for 
speaking nonfluently in an unworried, 
unhurried, effortless and forthright man- 
ner. 

It is also generally advisable to create 
in the stutterer’s semantic environment ° 
the attitude that he is a worthy indi- 
vidual. He should be able to feel sure 
of his parents’ affection and reasonable 
moral support without having to strug- 
gle for it. He should not be given reason 
to suppose that his teachers pity him, or 
look down on him as a person. His em- 
ployer should make clear to him the re- 
spects in which his speech is and is not 
the basis for any criticisms of his work, 
and he should help him to see those 
aspects of his work in which his efficiency 
is not affected by his speech difficulty. It 
will pay the employer in the long run to 
follow such a policy, and it will help the 
stutterer considerably to achieve an ade- 
quate re-evaluation of himself and of his 
speech. 

It is well to encourage a stutterer to 
develop his talents along various lines, 
and to provide opportunities for him to 
do so. One of the marks of a healthful 
semantic environment is that it provides 
the individual with stimulation for pos- 


_ sible self-development. It should not, 
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however, stimulate him beyond the rea- 
sonable limits of his ability, for to do that 
is to invite failure, and nothing fails like 
failure. Experiences of success, on the 
other hand, are healthful in their ef- 
fects. In order to experience successes, 
one’s goals must be reasonably specific 
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and recognizable, and they must be prac- 
tically attainable. But there must be 
goals; one must be provided with some- 
thing at which to shoot, so to speak, and 
with the opportunity to shoot at it. If a 
stutterer has athletic ability, or can serve 
as school cheer-leader, or shows promise 
of becoming a writer or trombone player, 
then he should be provided with the 
necessary opportunities to experience suc- 
cess accordingly. It is definitely bene- 
ficial to have a good opinion of oneself— 
based on performance, properly evalu- 
ated. If a stutterer can have positive 
evaluations of himself as a person, he is 
correspondingly more likely to evaluate 
his speech nonfluency with less dread and 
trepidation. 

Finally, it should be said that most 
stutterers should be encouraged to speak 
as much as possible. In this respect, how- 
ever, parents and teachers need to be 
realistically alert. For a stutterer, speak- 
ing can be extremely gruelling and de- 
moralizing, and any stutterer varies con- 
siderably from time to time in his ability 
to ‘take it.’ In general, it is advisable 
for him to do most of his speaking, and 
as much speaking as he can, in such situ- 
ations as he can manage with the greatest 
poise and satisfaction. But he should be 
encouraged and helped to extend the 
range of such situations. Most stutterers 
will benefit from speaking in those situ- 
ations in which no premium is placed on 
fluency. As the stutterer loses his dread 
of nonfluency he speaks with less anxiety, 
and with less hesitation and strain—that 
is to say, with less stuttering. This gen- 
eral principle should guide the stutterer’s 
parents and teachers in providing him 
with speaking experience. 

So far as oral recitation in school is 
concerned, it is best for the teacher to 
discuss the matter frankly with the pupil, 
making clear to him that he may recite 
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if he wants to, and that in doing so he 
need feel no obligation to talk perfectly. 
He may prefer to recite only when he 
volunteers to do so. It may be advisable 
to excuse him from the wear and tear of 
longer recitations, such as book reports. 
It may even be advisable to excuse him 
from all oral work, to arrange matters so 
that he need not even answer roll call. 
In such a case extra written work might 
well be assigned. In other cases, no 
special consideration whatever need be 
given so far as oral work is concerned. 
Every case must be handled on its own 
merits. There are no rules of thumb. 
The main thing is to see to it that the 
child does not become demoralized, and 
that he develops such evaluations of him- 
self and his speech that he will want to 
speak and that he will enjoy speaking to 
the greatest possible degree. 

One more point: As far as possible, 
the stutterer himself should undertake 
the task of changing his semantic en- 
vironment. In this way the job will be 
done more thoroughly, and the stutterer 
will be developing a frankness about his 
own problem in talking about it to others, 
and he will be acquiring valuable expe- 
rience in dealing directly with his elders 
and associates. ‘I, a stranger and afraid 
in a world I never made,’ in the words 
of the poet Housman, is not the theme 
song of an individual who takes upon 
himself as much as he can the responsi- 
bility for making his own semantic en- 
vironment. It is of great adjustive value 
to learn that the evaluations which other 
people make of oneself, and the attitudes 
they have which affect one’s own living, 
can in a measure be determined by one’s 
own efforts. A stutterer, like anyone else, 
needs to learn that he is in large measure 
responsible for the manner in which 
others regard him and for the policies 
toward him which they adopt. 








IV 


Evaluative Behavior. Evaluative be- 
havior, as the term is here used, involves 
the forming and expression of attitudes, 
beliefs, wishes, likes and dislikes, as- 
sumptions, etc. We are not born with 
opinions or attitudes; rather, we are born 
into a semantic environment from which 
we derive them. The notion that repeti- 
tious speech is socially taboo is one of the 
features of many semantic environments 
in our culture. Whenever this taboo is 
highly developed, the child is put under 
considerable strain, since repetition is one 
of the prominent characteristics of speech 
in its early stages. The baby does not 
say, Da, but, Da, da, da. This tendency 
to repeat continues into early childhood 
and even into the adult years to some ex- 
tent. It is very significant, therefore, that 
such writers as Froeschels, Bluemel, and 
Van Riper have emphasized that ‘primary 


stuttering’—'stuttering’ in its early stages. 


—consists of simple repetition. It is very 
significant, that is, that they have called 
such repetition ‘primary stuttering.’ We 
have seen that this sort of repetition is 
quite normal, especially during early 
childhood, and the fact that even speech 
experts would call it ‘stuttering’ indicates 
the extent to which, in our society, speech 
repetition is tabooed, or disapproved. 
Once a child has been called a stut- 
terer, it is this taboo against nonfluency 
that is of particular importance in his 
semantic environment. The very fact 
that he is called a stutterer serves to 
strengthen the taboo. It is likely that if 
you have never been regarded as a stut- 
terer, you can come nowhere near ap- 
preciating the uncanny, crushing power 
of the social disapproval of whatever is 
regarded as stuttering. It is probably one 
of the most frightening, perplexing and 
demoralizing influences to be found in 
our culture. In this connection, it is of 
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great interest that a similar condition is 
found to exist among certain primitive 
tribes. For instance, in his book, Primitive 
Behavior, Professor W. I. Thomas says, 
‘Almost every Bantu man and woman is 
a fluent and sustained speaker, and Dr. 
Gordon Brown, who is working among 
one of the tribes, informs one that the 
most prevalent mental disturbance is in 
youths who realize that they are unable 
to become finished speakers.’ 

Stuttering, in the writer's opinion, is 
quite incomprehensible unless one takes 
this cultural factor of taboo into account. 
On the other hand, the behavior of stut- 
terers appears to be quite understand- 
able when viewed as their attempts to 
avoid nonfluency, and thus to avoid the 
consequences of the taboo against non- 
fluency. We have seen that what hap- 
pens to bring about the stutterer’s diff- 
culty is that his parents or teachers con- 
fuse or identify his normal nonfluency 
with stuttering. To the child, then, non- 
fluency comes to be the same as stutter- 
ing. For him, the taboo against stuttering 
becomes generalized as a taboo against 
nonfluency. Out of this semantic con- 
fusion, he develops the fearful effort, 
exaggerated hesitancy, etc., which we call 
well-developed stuttering. He develops 
this behavior as an attempt to avoid the 
nonfluency that was originally disap- 
proved, but this stuttering behavior is 
disapproved also, and he is left in a dis- 
heartening quandary from which he can 
see no possibility of escaping. 


Vv 


Now most speech correctionists attack 
this problem (without stating the prob- 
lem in these terms, however) by attempt- 
ing to build up the stutterer’s confidence 
in his ability to speak perfectly. In order 


*W. 1. Thomas, Primitive Behavior, an In- 
troduction to the Social Sciences (1937). 
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to do this, they try to get the stutterer to 
speak while thoroughly relaxed, or to 
speak very slowly with a sort of drawl, 
or to speak in a monotone, or in time to 
some set rhythm, etc. The resulting 
speech, while usually free from ‘stutter- 
ing,’ is frequently more or less grotesque. 
Try going to a restaurant and ordering a 
meal with any one of these speech pat- 
terns, and you will get the point. If the 
parents of stutterers would adopt such 
speech patterns for themselves they 
would probably be less gullible in ac- 
cepting the recommendations of those 
who advocate them. What such methods 
amount to is a powerful reinforcement 
of the taboo against stuttering with which 
the stutterer has been contending. What 
the so-called speech correctionist says, in 
effect, is this: ‘Don’t stutter. Whatever 
you do, don’t stutter. You can even talk 
in this strange manner that I am suggest- 
ing, but don’t stutter.’ 

If, for some odd reason, the stutterer 
is actually content to speak in the 
grotesque manner that is advocated, or 
if, by some miracle, he gains from the 
use of it a kind of abnormal confidence 
in an ability to speak perfectly, the re- 
sults might be in a way satisfactory. But 
the writer has used such methods on him- 
self, and he has seen many other stut- 
terers who have used them, and it would 
seem that the results are usually tragic. 
It is common knowledge that, except in 
rare instances, these artificial speech pat- 
terns tend to wear out; in time the indi- 
vidual stutters as much, or more, when 
he talks slowly or in a monotone, etc., as 
he ever did. When that happens, he is 
not back where he started from—he is 
far behind that point. He is again a stut- 
terer, but the taboo against stuttering has 
been intensified by the ‘speech correction’ 
he has had. His fear and desperation are 
now greater than before. 
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Simply by making a clear differentia- 
tion between stuttering and the normal 
nonfluency which it is designed to avoid, 
such unfortunate methods and the mis- 
understandings from which they arise 
might readily be eliminated. What the 
stutterer needs to learn is simply that he 
ceases to stutter to the extent that he 
permits nonfluency to occur. This does 
not make sense, of course, until a clear 
distinction is made between the effort 
to avoid nonfluency (which effort consti- 
tutes stuttering) and non-fluency. The 
stutterer suffers from a semantic con- 
fusion, which he has interiorized from 
his semantic environment. He identifies 
nonfluency and stuttering. 

It helps the stutterer greatly to observe 
that so-called normal speakers are non- 
fluent. In the absence of systematic re- 
search on the speech fluency of adults, the 
writer can only report his scattered ob- 
servations of normal speakers, profes- 
sional lecturers for the most part. Count- 
ing their repeated syllables, words, and 
phrases, their exaggerated hesitations, 
conspicuous pauses, their whs and ahs, 
they tend to average from five to eight 
nonfluencies per minute in continuous, 
relatively extemporaneous speaking. For 
one famous lecturer, 540 nonfluencies 
were tabulated in slightly less than one 
hour. For another, 65 ahs were counted 
in five minutes. So they go. This sort of 
thing is normal. Stutterers generally re- 
gard it as very unreasonable, as torture 
even, when first instructed to speak with 
this much nonfluency to be performed 
deliberately. To them it is stuttering. 
Nevertheless, when they do speak with 
such deliberate nonfluency, wholeheart- 
edly, they loosen up very considerably, 
speak more smoothly, stutter much less. 
This, of course, is precisely what one 
would expect if one regards their stut- 
tering behavior as an effort to avoid non- 
fluency. 
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So far as evaluative behavior is con- 
cerned, therefore, the stutterer needs to 
understand the taboo imposed by his se- 
mantic environment. He needs to under- 
stand the semantic confusion involved in 
this taboo as he has interiorized it. He 
needs to differentiate stuttering from non- 
fluency, and to see stuttering as his at- 
tempts to avoid nonfluency. Stated in so 
many words, this may sound rather 
simple. In practice it involves extraordi- 
nary difficulties. The indicated alterations 
in evaluative behavior have to be made 
in the face of powerful counteracting in- 
fluences in the stutterer’s semantic en- 
vironment. It is usually very difficult to 
get the stutterer’s parents, teachers and 
associates to make similar changes in their 
own evaluations. As a rule, they continue 
to praise him for speaking fluently, and 
to express or imply sympathy and anxiety 
when he does not speak fluently. Also, 
having learned to regard him as a stut- 
terer, they quite automatically regard any 
nonfluency he may exhibit as stuttering— 
even though they give no heed to similar 
nonfluency in their own speech. 

It must be realized, too, that for a stut- 
terer to speak with repetitions, hesita- 
tions, etc., on purpose, is to reverse dras- 
tically long-established habits. He has 
been oriented for years, as a rule, to doing 
everything possible to keep from doing 
the very thing he is now being told to do. 
He is being asked to abandon evaluations 
which have come to seem natural to him. 
He is being asked to cultivate evaluations 
that strike him as contrary to common 
sense. Like so many other principles and 
practices that have been developed: by 
modern scientific students of behavior, 
these, too, may appear to be very simple, 
but in our culture they are not easy to 
put into practice. Insofar as they are ade- 
quately applied, however, their value be- 
comes evident. 
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VI 


Overt behavior. A great deal of what 
might be said under this heading has 
already been indicated and implied. The 
main alterations to be made, so far as the 
stutterer’s overt behavior is concerned, 
involve the deliberate performance of 
nonfluency, the sloughing off of certain 
mannerisms, grimaces, etc., and an in- 
crease in the amount of speaking and in 
the number of situations in which speak- 
ing is done. The primary objective of 
these behavior changes is to aid the stut- 
terer in cultivating the evaluations that 
will lead to fearless, enjoyable, spon- 
taneous speech—to speech of normal 
(not perfect) fluency. 

In the usual case perhaps the steps to 
be taken would be of this order: First, 
it is sometimes necessary, or at least ad- 
visable, to convince the stutterer that he 
is capable of normal speech. This can be 
done by having him read in chorus with 
another person, even another stutterer. 
Strangely enough, two stutterers are, with 
rare exceptions, able to read aloud to- 
gether without difficulty. It is also help- 
ful in some cases to have the stutterer 
read and talk when alone, or perhaps to 
his dog, since practically all stutterers 
can do this without stuttering. Such prac- 
tices are helpful to the extent that they 
counteract any assumptions the stutterer 
may have as to his physical inability to 
speak. 

Second, practically every adult stutterer 
exhibits certain mannerisms, or so- 
called associated movements, such as 
closing his eyes, turning his head, swing- 
ing his foot, etc., while stuttering. In 
some cases, these mannerisms are respon- 
sible for much of the social handicap. 
Moreover, they can frequently be elimi- 
nated; the stutterer can rather quickly 
learn from directed practice, preferably 
before a mirror, that he can stutter with- 
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out doing some of these things. The 
value of eliminating such mannerisms lies 
in the fact that the social handicap is re- 
duced, and the stutterer’s notion that his 
stuttering is fixed and unalterable is 
weakened. One must be careful, how- 
ever, not to carry this too far; one must 
see to it that the individual understands 
that he is not being instructed not to 
stutter at all. Such an instruction would 
tend to strengthen the taboo with which 
the stutterer has to contend, and result 
in increased tension and discouragement. 

Third, insofar as possible the stutterer 
should deliberately imitate his own stut- 
tering. This should be done at first in 
front of a mirror with no one present 
but the teacher; or, the stutterer can do 
it by himself provided he understands 
clearly what he is to do. Later, he should 
do it in speaking to other people. Having 
learned to imitate his own manner of 
stuttering, he should practice faking it 
without the effort and hurry that usually 
characterize it. He should do this at first 
while he is alone or with his teacher, 
and later in other situations. In doing 
this, the aim should be to make the stut- 
tering entirely effortless, free from grim- 
aces and fear—a forthright, unhurried, 
deliberate performance of what would 
otherwise be done under protest and with 
tension. 

Vil 

After considerable practice in this, the 
stutterer is ready for the fourth step, that 
of adopting a streamlined pattern of 
nonfluency. This is not to be confused 
with stuttering; for the nonfluency pat- 
tern is adopted and used instead of stut- 
tering. Probably a simple repetition, like 
‘tha-tha-tha-this,’ is most preferable, part- 
ly because it was just such behavior that 
was originally diagnosed as stuttering and 
needs, therefore, to be reevaluated as 
normal and acceptable. However, a 
simple, effortless prolongation of the first 
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sounds of words will, in some cases, 
prove satisfactory, although considerable 
practice is required in prolonging the p 
and ¢. Also, care must be exercised lest 
the prolonging become a complete stop- 
page reaction, which would be merely 
another way of stuttering. Having 
adopted, say, a simple repetition pat- 
tern, such as ‘tha-tha-tha-this,’ the stut- 
terer should practice it a great deal when 
alone, preferably before a mirror. If a 
dictaphone or, better, a microphone is 
available, it is helpful to record one’s 
speech, using the new repetition pattern, 
and then listen to it over and over again, 
in order to become thoroughly accus- 
tomed to it, and to learn to do it as 
smoothly and effortlessly as possible. 

Gradually, then, the stutterer should 
introduce this pattern of nonfluency into 
his everyday speech, trying it out first in 
the easier situations and then introducing 
it in more and more difficult situations. 
He should employ it whenever he would 
otherwise stutter and he should also feign 
it liberally in saying certain words on 
which he would not otherwise stutter. He 
will find that the more nonfluency he 
fakes the less he will experience a ten- 
dency to stutter. This follows because 
his stuttering constitutes his attempts to 
avoid nonfluency, and to the extent that 
he is set to perform it, he is not set to 
avoid it. As time goes on the amount of 
feigning can be gradually reduced, since 
the tendency to try to avoid nonfluency 
(to stutter) will have been weakened, 
and eventually normal speech becomes 
possible. 

What is accomplished by this means 
is that the individual ceases to be a stut- 
terer and becomes instead, for a time, a 
rather nonfluent speaker. The unusual 
amount of repetition in his speech, pro- 
vided it is performed wholeheartedly and 
without apparent effort, calls far less at- 
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tention to itself than one might suppose, 
and is for other reasons, also, far less 
serious than the stuttering. One of the 
main reasons why it is less serious is that 
the repetition tends to decrease in amount 
with time. This is so because the volun- 
tary repetition is performed in order to 
counteract the impulse to stutter (to avoid 
repetition or other nonfluency). But this 
impulse to stutter tends to become weaker 
and weaker, and to occur less and less 
frequently, as the strength of its motiva- 
tion, which is the desire to avoid non- 
fluency, is decreased. As the inclination 
to stutter decreases, the need or occasion 
for voluntary repetition decreases cor- 
respondingly. Gradually, therefore, the 
individual's speech comes to be less and 
less nonfluent, and tends eventually to 
become quite smooth. Thus, the vicious 
spiral of stuttering leading to more stut- 
_ tering, as the individual develops a 
stronger and stronger set to avoid non- 
fluency—this vicious spiral is reversed, so 
that there is less and less stuttering as the 
individual develops a greater and greater 
tolerance for nonfluency. And as the 
threat and dread of stuttering decreases, 
the need for actually performing non- 
fluency decreases, and the individual 
speaks more and more smoothly. 

Finally, it should be added that as the 
stutterer proceeds with this program he 
should be encouraged, even definitely as- 
signed, to speak more and more and to 
enlarge the range of his speaking situa- 
tions. As his evaluations of nonfluency 
change, he will exhibit less reluctance to 
speak, less of a tendency to avoid, soeial 
contacts. This should be encouraged 
judiciously, remembering at all times that 
the main objective of all these measures 
is to help the individual to cultivate such 
positive evaluations of his speech as will 
enable him to speak without fear and 
tension, and with enjoyment and poise. 
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Physical condition. On the basis of the 
more adequate scientific studies done to 
date, there seems to be little or no reason 
for supposing that stutterers, as a class, 
have any greater need for physical hygiene 
than do other people. As a population 
generally we are not, on the average, the 
answer to a wise physician’s prayer. 
Fundamental lack of good health is indi- 
cated by most of us in the condition of 
our teeth, the relative ease with which 
we catch colds, our tendency to become 
fatigued readily, and in various other 
ways. Stutterers, then, are not to be com- 
pared with an ideal population of non- 
stutterers who enjoy perfect health. They 
compare very well, indeed, with non- 
stutterers as they actually are found to 
exist with respect to their physical con- 
dition. 

What might be important, however, is 
the possible tendency for some individ- 
uals, at least, to lack enthusiasm and to 
become discouraged under conditions oc- 
casioned by excessive fatigue, loss of 
sleep, improper diet, lack of exercise, or 
disease. In order to carry out effectively 
the sort of corrective speech program out- 
lined above, the stutterer needs as much 
energy, enthusiasm, and ‘good feeling’ as 
possible. Once a stutterer has begun to 
change his speech behavior, the main 
thing with which he has to contend is the 
tendency to revert to old habitual ways 
of behaving whenever he feels tired and 
discouraged. From this point of view, 
good health is important for a stutterer. 

It need only be said, in this connec- 
tion, that for the most part physical hy- 
giene involves adequate practices of eat- 
ing, sleeping, exercising, working and 
relaxing. Beyond that, anyone is to be 
advised to see a doctor, and to report back 
sufficiently often for him to check the 
effectiveness of his recommendations and 
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to forestall any serious threats of disease. 
So far as stuttering is concerned, it is to 
be said simply that, although anatomical 
and basic physiological matters are usual- 
ly of little importance, if they are shown 
to be of importance in a specific case they 
should be given proper attention. 


IX 


A great deal more could be said about 
stuttering. The impression is not to be 
left that the results of scientific studies 
of the problem have been fully reported. 
Several hundred investigations of stut- 
tering have been made and a large num- 
ber of publications on the subject are 
available. In order to summarize and 
especially to evaluate this material, it 
would be necessary to write a very large 
book. In fact, in order to elaborate in 
detail the basis and the implications of 
the discussion that has been presented, 
it would be necessary to expand that dis- 
cussion to the proportions of a volume 
of considerable size. The main purpose 


in the writing of this article has been to 
suggest one type of practical approach 
to the problem.? 

In the actual carrying out of this ap- 
proach, use is made of any specific tech- 
niques and of any particular manners of 
explanation and instruction that seem ad- 
visable in specific cases. Details of treat- 
ment depend upon the age and back- 
ground of the individual, the nature and 
complexity of his semantic environment, 
the severity of the stuttering, the time 
available for conferences and instruction, 
etc. Not only are no two stutterers alike, 
but no one stutterer remains the same 
from time to time. The principles pre- 
sented here, insofar as they are sound, 
are useful only as they are judiciously 
adapted to the individual and to his ever- 
changing state and circumstances. 


* A concise statement of the point of view 
presented here is to be found in W. John- 
son, ‘A Semantic Theory of Stuttering,’ in 
Stuttering: Significant Theories and Therapies, 
by Eugene Hahn; published by the Stanford 
University Press, 1943. 





Perhaps, as has often been said, the trouble with people is not so 


much with their ignorance as it is with their knowing so many things 
that are not so. . . . So that it is always important to find out about 
these fears, and if they are based upon the knowledge of something 
that is not so, they may perhaps be corrected. 


WiLutiaM A. WHITE 


> 


It is often said experiments must be made without a precon- 
ceived idea, That is impossible. Not only would it make all ex- 
periment barren, but that would be attempted which could not be 
done. Every one carries in his mind his own conception of the 
world, of which he can not so easily rid himself. We must, for 
instance, use language; and our language is made up only of pre- 
conceived ideas and can not be otherwise. Only these are uncon- 
scious preconceived ideas, a thousand times more dangerous than 
the others. H. Poincarf, The Foundations of Science 


81 











TRANSCENDENTAL NONSENSE AND 
THEZFUNCTIONAL APPROACH 


FELIX S. COHEN 


{Eprror’s ForEworp: Felix §$. Coben is Associate Solicitor and Chairman of the Board of 
Appeals, Department of the Interior. He is the author of Ethical Systems and Legal Ideals 
(1933), Handbook of Federal Indian Law (1941), and Combating Totalitarian Propaganda: A 
Legal Appraisal (1944). His contributions to ethics and philosophy have been no less important 
than his contributions to legal science. Among his published articles are ‘What is a Question? in 
Monist, XXXIX, 350 (1929); ‘Modern Ethics and the Law,’ in Brooklyn Law Review, IV, 33 
(1934); and ‘The Relativity of Philosophical Systems and the Method of Systematic Relativism,’ 
in Journal of Philosophy XXXVI, 57 (1939). 

The following article, one that has been read with interest and delight by many students of 
semantics and general semantics, is reprinted with the kind permission of the author and the 
editors from Columbia Law Review, XXXV, 809-849 (June, 1935). His analysis of legal 
‘vicious circles,’ his account of the ‘functional (extensional?) method,’ his exposure of the 
prevalent confusion between description and prescription, and his demand that the ‘human 
significance of the law’ be revealed and enriched through the dispersion of metaphysical clouds 
and through the redirection of legal scholarship, display a spirit and illustrate an approach that 
general semanticists would like brought to bear on many other fields. S.1.H.} 


I. THE HEAVEN OF LEGAL CONCEPTS nd, when operated by the most expert 
OME fifty years ago a great German jurists, could split each of these parts 
jurist had a curious dream. He *84in into 999,999 equal parts. The 
dreamed that he died and was taken to Poundless opportunities of this heaven of 
a special heaven reserved for the theo- lega : er all properly 
reticians of the law. In this heaven one qualified jurists, provided only they 
‘aot: ‘Males: Goees lene aint aman ab drank the Lethean draught which induced 
jurispru dad sad their sm sain forgetfulness of terrestrial human affairs. 


freed feom’ sil entangling ‘alliances with But for the most accomplished jurists the 
: : Lethean draught was entirely superfluous. 

human life. Here were the disembodied Th : 

ae : : ey had nothing to forget. 

spirits of good faith and bad faith, prop- Von Jhering’s dream has been retold, 

erty, possession, laches, and rights m rem. ‘in recent years, in the chapels of sociolog- 

Here were all the logical instruments ica} functional, institutional, scientific, 

needed to manipulate and transform experimental, realistic, and neo-realistic 

these legal concepts and thus to create 


: jurisprudence. The question is raised, 
and to solve the most beautiful of legal ‘tyow much of contemporary legal 


problems. Here one found a dialectic- thought moves in the pure ether of Von 
hydraulic-interpretation press, which  Jhering’s heaven of legal concepts?’ One 
could press an indefinite number of turns to our leading legal textbooks and 
meanings out of any text or statute, an to the opinions of our courts for answer. 


app eratus for constructing fictions, and * VON JHERING, IM JURISTISCHEN BEGRIFFS- 
a hair-splitting machine that could divide jymmet, my SCHERZ UND ERNST IN DER JU- 


a single hair into 999,999 equal parts RISPRUDENZ (11th ed. 1912) 245. 
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May the Shade of Von Jhering be our 
guide. 


1. Where Is a Corporation? 

Let us begin our survey by observing 
an exceptionally able court as it deals with 
a typical problem in legal procedure. In 
the case of Tauza v. Susquehanna Coal 
Company,’ a corporation which had been 
chartered by the State of Pennsylvania 
was sued in New York. Summons and 
complaint were served upon an officer of 
the corporation in New York in the man- 
ner prescribed by New York law. The 
corporation raised the objection that it 
could not be sued in New York. The 
New York Court of Appeals disagreed 
with this contention and held that the 
corporation could be sued in that State. 
What is of interest for our purposes is 
not the particular decision of the court 
but the mode of reasoning by which this 
decision was reached. 

The problem which the Court of Ap- 
peals faced was a thoroughly practical 
one. If a competent legislature had con- 
sidered the problem of when a corpora- 
tion incorporated in another State should 
be subject to suit, it would probably have 
made some factual inquiry into the prac- 
tice of modern corporations in choosing 
their sovereigns® artd into the actual sig- 
nificance of the relationship between a 
corporation and the state of its incorpora- 
tion. It might have considered the diffh- 
culties that injured plaintiffs may en- 
counter if they have to bring suit against 
corporate defendants in the state of in- 
corporation. It might have balanced, 
against such difficulties, the possible hard- 
ship to corporations of having to defend 


actions in many states, considering the 


*220 N. Y. 259, 115 N. E. 915 (1917). 

*See Berle, Investors and the Revised Dela- 
ware Corporation Act (1929) 29 CoLUMBIA 
Law Rev. 563; RipLey, MAIN STREET AND 
WALL STREET (1927). 
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legal facilities available to corporate de- 
fendants. On the basis of facts revealed 
by such an inquiry, and on the basis of 
certain political or ethical value judg- 
ments as to the propriety of putting 
financial burdens upon corporations, a 
competent legislature would have at- 
tempted to formulate some rule as to 
when a foreign corporation should be 
subject to suit. 

The Court of Appeals reached its de- 
cision without avowedly considering any 
of these matters. It does not appear that 
scientific evidence on any of these issues 
was offered to the court. Instead of ad- 
dressing itself to such economic, sociolog- 
ical, political, or ethical questions as a 
competent legislature might have faced, 
the court addressed itself to the question, 
‘Where is a corporation?) Was this 
corporation really in Pennsylvania or in 
New York, or could it be in two places 
at once? 

Clearly the question of where a cor- 
poration is, when it incorporates in one 
state and has agents transacting corporate 
business in another state, is not a ques- 
tion that can be answered by empirical 
observation. Nor is it a question that de- 
mands for its solution any analysis of 
political considerations or social ideals. 
It is, in fact, a question identical in meta- 
physical status with the question which 
scholastic theologians are supposed to 
have argued at great length, ‘How many 
angels can stand on the point of a 
needle?” Now it is extremely doubtful 
whether any of the scholastics ever act- 
ually discussed this question. Yet the 
question has become, for us, a symbol 
of an age in which thought without roots 
in reality was an object of high esteem. 


“Several students of scholastic philosophy 
inform me that they have never found any evi- 
dence of such discussion more reliable than the 
hearsay testimony of Rabelais. 











Will future historians deal more charit- 
ably with such legal questions as ‘Where 
is a corporation?’ Nobody has even seen 
a corporation. What right have we to 
believe in corporations if we don’t be- 
lieve in angels? To be sure, some of us 
have seen corporate funds, corporate 
transactions, etc. (just as some of us have 
seen angelic deeds, angelic countenances, 
etc.). But this does not give us the right 
to hypostatize, to ‘thingify,’ the corpora- 
tion, and to assume that it travels about 
from State to State as mortal men travel. 
Surely we are qualifying as inmates of 
Von Jhering’s heaven of legal concepts 
when we approach a legal problem in 
these essentially supernatural terms. 

Yet it is exactly in these terms of tran- 
scendental nonsense that the Court of Ap- 
peals approached the question of whether 
the Susquehanna Coal Company could be 
sued in New York State. ‘The essential 
thing,’ said Judge Cardozo, writing for 
a unanimous court, ‘is that the corpora- 
tion shall have come into the State.’> Why 
this journey is essential, or how it is pos- 
sible, we are not informed. The opinion 
notes that the corporation has an office 
in the State, with eight salesmen and 
eleven desks, and concludes that the cor- 
poration is really ‘in’ New York State. 
From this inference it easily follows that 
since a person who is in New York can 
be sued here, and since a corporation is a 
person, the Susquehanna Coal Company 
is subject to suit in a New York court. 

The same manner of reasoning can be 
used by the same court to show that the 
Dodge Bros. Motor Corporation ‘cannot’ 
be sued in New York because the cor- 
poration (as distinguished from its corps 
of New York employees and dealers) is 
not ‘in’ New York.® 
* See 220 N. Y. at 268, 115 N. E. at 918. 


*Holzer v. Dodge Bros. Motor Corp., 233 
N. Y. 216, 135 N. E. 268 (1922). 
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Strange as this manner of argument 
will seem to laymen, lawyers trained by 
long practice in believing what is impos- 
sible,” will accept this reasoning as rele- 
vant, material, and competent. Indeed, 
even the great protagonist of sociological 
jurisprudence, Mr. Justice Brandeis, has 
invoked this supernatural approach to 
the problem of actions against foreign 
corporations, without betraying any doubt 
as to the factual reference of the ques- 
tion, “Where is a corporation?’ Thus, in 
the leading case of Bank of America v. 
Whitney Central National Bank,’ the 
United States Supreme Court faced the 
question of whether a banking corpora- 
tion incorporated in Louisiana could be 
sued in New York, where it carried on 
numerous financial transactions and 
where its president had been served, but 
where it did not own any desks. The 
Supreme Court held that although the 
defendant ‘had what would popularly be 
called a large New York business,’ the 
action could not be maintained, and of- 
fered, per Brandeis, J., the following 
justification of this curious conclusion:® 

The jurisdiction taken of foreign 
corporations, in the absence of statutory 
requirement or express consent, does 
not rest upon a fiction of constructive 
presence, like gui facit per alium facit 
per se. It flows from the fact that the 
corporation itself does business in the 

7 ‘I can’t believe that!’ said Alice. 

‘Can’t you?’ the Queen said, in a pitying 
tone. “Try again: draw a long breath, and shut 
your eyes.” 

Alice laughed. “There’s no use trying,’ she 
said; ‘one can’t believe impossible things.’ 

‘I dare say you haven’t had much practice,’ 
said the Queen. ‘When I was your age I al- 
ways did it for half an hour a day. Why, some- 
times I've believed as many as six impossible 
things before breakfast.’ (Lewis Carroll, 
Through the Looking Glass, c. 5.) 

*261 U.S. 171 (1923). 

*Id., at 173. 
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State or district in such a manner and 
to such an extent that its actual pres- 
ence there is established. That the de- 
fendant was not in New York, and, 
hence, was not found within the dis- 
trict, is clear. 

Of course, it would be captious to criti- 
cize courts for delivering their opinions 
in the language of transcendental non- 
sense. Logicians sometimes talk as if the 
only function of language were to con- 
vey ideas. But anthropologists know bet- 
ter and assure us that ‘language is pri- 
marily a pre-rational function.’*° Certain 
words and phrases are useful for the pur- 
pose of releasing pent-up emotions, or 
putting babies to sleep, or inducing cer- 
tain emotions and attitudes in a political 
or a judicial audience. The law is not a 
science but a practical activity, and myths 
may impress the imagination and memory 
where more exact discourse would leave 
minds cold. 

Valuable as is the language of tran- 
scendental nonsense for many practical 
legal purposes, it is entirely useless when 
we come to study, describe, predict, and 
criticize legal phenomena. And although 
judges and lawyers need not be legal 
scientists, it is of some practical im- 
portance that they should recognize that 
the traditional language of argument and 
opinion neither explains nor justifies 
court decisions. When the vivid fictions 
and metaphors of traditional jurispru- 
dence are thought of as reasons for de- 
cisions, rather than poetical or mnemonic 
devices for formulating decisions reached 
on other grounds, then the author, as well 
as the reader, of the opinion or argument, 
is apt to forget the social forces which 
mold the law and the social ideals by 
which the law is to be judged. Thus it is 
that the most intelligent judges in 


America can deal with a concrete prac- 


% Sapir, LANGUAGE (1921) 14. 
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tical problem of procedural law and cor- 
porate responsibility without any ap- 
preciation of the economic, social, and 
ethical issues which it involves. 


2. When Is a Corporation? 


The field of corporation law offers 
many illuminating examples of the tra- 
ditional supernatural approach to prac- 
tical legal problems. In the famous 
Coronado case," the question was pre- 
sented to the United States Supreme 
Court, whether employers whose business 
had been injured in the course of a strike 
could recover a judgment against a labor 
union which had ‘encouraged’ the strike, 
or whether suit could be brought only 
against particular individuals charged 
with committing or inducing the injury. 
So far as appears from the printed record, 
counsel for the union defendants did not 
attempt to show that labor unions would 
be seriously handicapped by the impo- 
sition of financial responsibility for dam- 
age done in strikes, that it would be im- 
possible for labor unions to control agents 
provocateurs, and that labor unions 
served a very important function in mod- 
ern industrial society which would be 
seriously endangered by the type of lia- 
bility in question. Instead of offering 
any such argument to support the claim 
of the labor union to legal immunity for 
the torts of its members, counsel for the 
union advanced the metaphysical argu- 
ment that a labor union, being an unin- 
corporated association, is not a person 


and, therefore, cannot be subject to tort 


™ United Mine Workers of America v. Coro- 
nada Coal Co., 259 U. S. 344 (1922). The 
British prototype of this case, Taff-Vale Ry. 
Co. v. Amalg. Soc. of Railway Servants, 
[1901] A. C. 426, reached a similar decis- 
ion, professedly upon similar transcendental 
grounds, but this was soon upset by special 
legislation. See Wess, History OF TRADE 
UNIONISM (Rev. ed.) 1920) 600 ff. 
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liability. This is a very ancient and re- 
spectable argument in procedural law. 
Pope Innocent IV used it in the middle 
of the Thirteenth Century to prove that 
the treasuries of religious bodies could 
not be subject to tort liability. Un- 
fortunately, the argument that a labor 
union is not a person is one of those 
arguments that remain true only so long 
as they are believed.1* When the court 
rejected the argument and held the union 
liable, the union became a person—to 
the extent of being suable as a legal 
entity—and the argument ceased to be 
true. 

The Supreme Court argued, ‘A labor 
union can be sued because it is, in es- 
sential aspects, a person, a quasi-cor- 
poration.’ The realist will say, ‘A labor 
union is a person or quasi-corporation 
because it can be sued; to call something 
a person in law, is merely to state, in 
metaphorical language, that it can 
sued.’ 

There is a significant difference be- 
tween these two ways of describing the 
situation. If we say that a court acts in 
a certain way ‘because a labor union is a 
person,’ we appear to justify the court's 
action, and to justify that action, more- 
over, in transcendental terms, by assert- 
ing something that sounds like a propo- 
sition but which can not be confirmed or 
refuted by positive evidence or by ethical 
argument. If, on the other hand, we say 
that a labor union is a person ‘because 


* Cf. Dewey, ‘Corporate Personality’ in 
PHILOSOPHY AND CIVILIZATION (1931), 154; 
and see 3 GIERKE, Das DEUTSCHE GENOSSEN- 
SCHAFTRECHT 279-285; cf. 3 HOLDSWORTH, 
History OF ENGLISH Law (3d ed. 1923) 470- 
474. 

* Compare the case of Wild Modesty, a 
flower found on certain islands of the South 
Seas, which is really white but turns red when 
any one looks at it (reported in Traprock’s 
‘The Cruise of the Kawa’ [1921] 10). 


the courts allow it to be sued,’ we recog- 
nize that the action of the courts has not 
been justified at all, and that the question 
of whether the action of the courts is 
justifiable calls for an answer in non- 
legal terms. To justify or criticize legal 
rules in purely legal terms is always to 
argue in a vicious circle.%* 


3. What's in a Trade Name? 


The divorce of legal reasoning from 
questions of social fact and ethical value 
is not a product of crusty legal fictions 
inherited from darker ages. Even in the 
most modern realms of legal develop- 
ment one finds the thought of courts and 
of legal scholars trapezing around in 
cycles and epicycles without coming to 
rest on the floor of verifiable fact. Mod- 
ern developments in the law of unfair 
competition offer many examples of such 
circular reasoning. 

There was once a theory that the law 
of trade marks and trade-names was an 
attempt to protect the consumer against 
the ‘passing off’ of inferior goods under 
misleading labels. Increasingly the 
courts have departed from any such 
theory and have come to view this branch 
of law as a protection of property rights 
in divers economically valuable sale de- 
vices.1° In practice, injunctive relief is 
being extended today to realms where no 
actual danger of confusion to the con- 
sumer is present, and this extension has 
been vigorously supported and encour- 


™* Cf. Rocuin, La REGLE pu Drorr (1889): 
‘Nothing is more fallacious than to believe 
that one may give an account of the law, by 
means of the law itself.’ 

*See Nims, UNFAIR COMPETITION AND 
TRADE-MARKS (3d ed. 1929) §8, and cases 
cited. 

* See American Washboard Co. v. Saginaw 
Mfg. Co., 103 Fed. 281, 285 (C. C. A. 6th, 
1900). 
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aged by leading writers in the field.*” 
Conceivably this extension might be justi- 
fied by a demonstration that privately 
controlled sales devices serve as a psy- 
chologic base for the power of business 
monopolies, and that such monopolies 
are socially valuable in modern civiliza- 
tion. But no such line of argument has 
ever been put forward by courts or 
scholars advocating increased legal pro- 
tection of trade names and similar de- 
vices. For if they advanced any such 
argument, it might seem that they were 
taking sides upon controversial issues of 
politics and economics. Courts and 
scholars, therefore, have taken refuge in 
a vicious circle to which no obviously 
extra-legal facts can gain admittance. The 
current legal argument runs: One who 
by the ingenuity of his advertising or the 
quality of his product has induced con- 
sumer responsiveness to a particular 
name, symbol, form of packaging, etc., 
has thereby created a thing of value; a 
thing of value is property; the creator of 
property is entitled to protection against 
third parties who seek to deprive him of 
his property."* This argument may be 
embellished, in particular cases, with 
animadversions upon the selfish motives 


of the infringing defendant, a. summary 


"Nims, op. ci* supra note 15, § 9a; Hand- 
ler and Pickett, Trade-Marks and Trade Names 
—An Analysis and Synthesis (1930) 30 
CoL_uMBIA Law Rev. 168, 759; Schecter, The 
Rational Basis of Trade-Mark Protection 
(1927) 40 Harv. L. Rev. 813. 

“Cf. American Agricultural Chemical Co. 
v. Moore, 17 F. (2d) 196 (M. D. Ala. 1927) 
in which an interesting implication of the cur- 
rent theory is carried to its logical conclusion. 
A fertilizer company is granted an injunction 
against state officials seeking to prevent the use 
of a misleading trade name. The argument is: 
The plaintiff expected to do a large business 
under this trade name; such expectations are 
property, and must be protected against gov- 
ernmental interference. 
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of the plaintiff's evidence (naturally un- 
contradicted) as to the amount of money 
he has spent in advertising, and insinua- 
tions (seldom factually supported) as to 
the inferiority of the infringing defend- 
ant’s product. 

The vicious circle inherent in this rea- 
soning is plain. It purports to base legal 
protection upon economic value, when, 
as a matter of actual fact, the economic 
value of a sales device depends upon the 
extent to which it will be legally pro- 
tected. If commercial exploitation of the 
word ‘Palmolive’ is not restricted to a 
single firm, the word will be of no more 
economic value to any particular firm 
than a convenient size, shape, mode of 
packing, or manner of advertising, com- 
mon in the trade. Not being of economic 
value to any particular firm, the word 
would be regarded by courts as ‘not 
property,’ and no injunction would be 
issued. In other words, the fact that courts 
did not protect the word would make the 
word valueless, and the fact that it was 
valueless would then be regarded as a 
reason for not protecting it. Ridiculous 
as this vicious circle seems, it is logically 
as conclusive or inconclusive as the op- 
posite vicious circle, which accepts the 
fact that courts do protect private exploi- 
tation of a given word as a reason why 
private exploitation of that word should 
be protected. 

The circularity of legal reasoning in 
the whole field of unfair competition is 
veiled by the ‘thingification’ of property. 
Legal language portrays courts as exam- 
ining commercial words and finding, 
somewhere inhering in them, property, 
rights. It is by virtue of the property 
right which the plaintiff has acquired in 
the word that he is entitled to an injunc- 
tion or an award of damages. According 
to the recognized authorities on the law 
of unfair competition, courts are not 








creating property, but are merely recog- 
nizing a pte-existent Something. 

The theory that judicial decisions in 
the field of unfair competition law are 
merely recognitions of a supernatural 
Something that is immanent in certain 
trade names and symbols is, of course, 
one of the numerous progeny of the 
theory that judges have nothing to do 
with making the law, but merely recog- 
nize pre-existent truths not made by 
mortal men.?® The effect of this theory, 
in the law of unfair competition as else- 
where, is to dull lay understanding and 
criticism of what courts do in fact. 

What courts are actually doing, of 
course, in unfair competition cases, is to 
create and distribute a new source of eco- 
nomic wealth or power. Language is 
socially useful apart from law, as air is 
socially useful, but neither language nor 
ait is a source of economic wealth unless 

‘some people are prevented from using 
these resources in ways that are permitted 
to other people. That is to say, property 
is a function of inequality.2° If courts, 
for instance, should prevent a man from 
breathing any air which had _ been 
breathed by another (within, say, a rea- 
sonable statute of limitations), those 
individuals who breathed most vigor- 
ously and were quickest and wisest in 
selecting desirable locations in which to 
breathe (or made the most advantageous 
contracts with such individuals) would, 
by virtue of their property right in cer- 

* See M. R. CoHEN, The Process of Judicial 
Legislation, in LAW AND THE SOCIAL ORDER 
(1933) 112, also printed in (1914) 48 Am. L. 
REV. 161. , 

See M. R. COHEN, Property and Sov- 
ereignty, in LAW AND THE SOCIAL ORDER 
(1933) 41; R. L. Hale, Coercion and Distri- 
bution in a Supposedly Non-Coercive State 
(1923) 38 Por. Sct. Q. 470; R. L. Hale, Rate 
Making and the Revision of the Property Con- 
cept (1922) 22 Co_umBiA Law Rev. 209. 
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tain volumes of air, come to exercise and 
enjoy a peculiar economic advantage, 
which might, through various modes of 
economic exchange, be turned into other 
forms of economic advantage, e.g. the 
ownership of newspapers or fine cloth- 
ing. So, if courts prevent a man from 
exploiting certain forms of language 
which another has already begun to ex- 
ploit, the second user will be at the eco- 
nomic disadvantage of having to pay the 
first user for the privilege of using similar 
language or else of having to use less 
appealing language (generally) in pre- 
senting his commodities to the public. 
Courts, then, in establishing inequality 
in the commercial exploitation of lan- 
guage are creating economic wealth and 
property, creating property not, of course, 
ex nibilo, but out of the materials of 
social fact, commercial custom, and pop- 
ular moral faiths or prejudices. It does 
not follow, except by the fallacy of com- 
position,?* that in creating new private 
property courts are benefiting society. 
Whether they are benefiting society de- 
pends upon a series of questions which 
courts and scholars dealing with this field 
of law have not seriously considered. Is 
there, for practical purposes, an unlimited 
supply of equally attractive words under 
which any commodity can be sold, so that 
the second seller of the commodity is at 
no commercial disadvantage if he is 
forced to avoid the word or words chosen 
by the first seller? If this is not the case, 


™ ‘Composition is the passage from a state- 


ment about each or every member of a col- 
lection, taken severally, in one of the premises, 
to a statement about the collection as a whole 
in the conclusion.’ EATON, GENERAL Locic 
(1931) 340. An instance of the commission of 
this fallacy, in the present context, would be 
the statement that the court is adding to the 
wealth of society because it is adding to the 
wealth of the particular individuals whose con- 
trol over the sales device it protects. 


sat cin aN hate ts NN a 


ere. 








nw ww See le lw! 


athe ei er tN 











“TRANSCENDENTAL NONSENSE” 


i.e. if peculiar emotional contexts give 
one word more sales appeal than any 
other word suitable for the same product, 
should the peculiar appeal of that word 
be granted by the state, without payment, 
to the first occupier? Is this homestead 
law for the English language necessary 
in order to induce the first occupier to 
use the most attractive word in selling 
his product? If, on the other hand, all 
words are originally alike in commercial 
potentiality, but become differentiated by 
advertising and other forms of com- 
mercial exploitation, is this type of busi- 
ness pressure a good thing, and should 
it be encouraged by offering legal rewards 
for the private exploitation of popular 
linguistic habits and prejudices? To what 
extent is differentiation of commodities 
by trade names a help to the consumer in 
buying wisely? To what extent is the ex- 
clusive power to exploit an attractive 
word, and to alter the quality of the 
things to which the word is attached, a 
means of deceiving consumers into pur- 
chasing inferior goods? 

Without a frank facing of these and 
similar questions,?? legal reasoning on 
the subject of trade names is simply eco- 
nomic prejudice masquerading in the 
cloak of legal logic. The prejudice that 
identifies the interests of the plaintiff in 
unfair competition cases with the interests 
of business** and identifies the interests 
of business with the interests of society, 
will not be critically examined by courts 
and legal scholars until it is recognized 
and formulated. It will not be recognized 
or formulated so long as the hypostatiza- 
tion of ‘property rights’ conceals the cir- 


cularity of legal reasoning. 


™ An example of realistic analysis of conse- 
quences in this field is Legis., The Vestal Bill 
for the Copyright Registration of Designs 
(1931) 31 CotumBia Law Rev. 477. 

™ See Schechter, supra note 17, at 831. 
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4. How High Is Fair Value? 


Perhaps the most notorious example 
of circular reasoning in contemporary 
jurisprudence is that involved in judicial 
determination of the returns to which 
public utilities are entitled ‘under the 
Constitution."** What courts purport to 
do in rate cases is to ascertain the ‘value’ 
of the utility's property and then to fix a 
price to the consumer which assures the 
utility a fair rate of return upon that 
value. This would be an understandable 
procedure if the courts meant by ‘value’ 
either actual cost or replacement cost. For 
almost forty years, however, since the 
famous case of Smyth v. Ames,?> the 
courts have insisted that it may be ‘un- 
constitutional’ to allow a utility merely a 
fair return on the actual cost or replace- 
ment cost of its property; it must be al- 
lowed a fair return on the ‘actual value’ 
of the property. 

What is the actual value of a utility's 
property? Obviously it is the capitaliza- 
tion at current market rates of the allowed 
and expected profit. In a six per cent 
money market, an enterprise which is 
allowed to take six million dollars profit 
per annum will be valued at one hundred 
million dollars, one that is allowed three 
millions per annum, at fifty million dol- 
lars. The actual value of a utility's prop- 
erty, then, is a function of the court's 
decision, and the court's decision cannot 
be based in fact upon the actual value of 
the property. That value is created by the 
court; prior to the court’s decision and 
aside from information or belief as to 


* The circularity of judicial reasoning in this 
field is discussed in R. L. Hale, Value and 
Vested Rights (1927) 27 CoLumBIA Law Rev. 
523; D. R. Richberg, Value by Judicial Fiat 
(1927) 40 Harv. L. Rev. 567; J. C. Bon- 
bright, The Problem of Judicial Valuation 
(1927) 27 Co_umBia Law Rev. 493. 

* 169 U. S. 466 (1898). 
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what the court will decide, it is not an 
economic fact. Nor is it avowedly an 
ethical fact based upon a determination 
of the amount which a given utility 
ought, in the light of social facts and 
social policies, to be allowed to charge 
its patrons. Judicial reasoning in this 
field is thus entirely mythical, and the 
actual motivation of courts in reaching 
given decisions is effectively concealed, 
from all true believers in the orthodox 
legal theology. 


5. When Is Legal Process ‘Due’? 


Legal reasoning carries a peculiar 
freight of human hopes and human suf- 
fering in that realm where the phrase 
‘due process of law’ serves as a text for 
judicial review of social legislation. Here, 
at least, one might hope that a ‘decent 
respect to the opinions of mankind’ 
would lead courts to formulate with some 
clarity their own conception of what it is 
that they are doing. Yet in no realm does 
logomachy offer more stubborn resistance 
to realistic analysis. 

What is due process of law? 

One might have supposed from the 
language of certain cases** that ‘due 
process of law’ meant such law as was 
familiar to the Founding Fathers of the 
Constitution. Thus conceived, the phrase 
would denote a fairly definite concept, 
and the function of the courts in apply- 
ing that concept to legislation would be 
that of objective scholarly inquiry into 
legal history. It is clear, however, that 
the modern judicial use of the due proc- 
ess clauses is not based upon any such 
historical inquiry. Regulation of wages 
and prices, against which these clauses 
have been directed with particular sever- 
ity, finds ample historical precedent in 

**See Murray v. Hoboken Land and Im- 
provement Co., 18 How. 272, 280 (U.S. 


1855); Robertson v. Baldwin, 165 U.S. 275 
(1897), and cases cited. 
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early colonial and English legislation.?” 

Recent judicial utterances suggest a 
second conception of due process: Legis- 
lation falls within the ‘due process’ 
clauses when it is such as rational men 
may approve. Taken seriously, this con- 
ception makes of our courts lunacy com- 
missions sitting in judgment upon the 
mental capacity of legislators and, oc- 
casionally, of judicial brethren. Some 
such conception served as the major 
premise for the famous brief of Mr. 
Brandeis in the case of Muller v. Ore- 
gon,** which marshaled the favorable 
opinions entertained by individuals of 
undisputed sanity towards legislation re- 
stricting the hours of industrial labor for 
women. But subsequent applications of 
this technique have found less favor in 
the eyes of the courts, and when Mr. 
Frankfurter presented to the Supreme 
Court a similar anthology of opinions in 
favor of minimum wage legislation for 
women, the reply of the Supreme Court 
was that one might also make an im- 
pressive compilation of unfavorable opin- 
ions.2® The fact, then, that reasonable 
men approve of specific legislation does 
not prevent it from being a violation of 
‘due process of law.’ 

The phrase ‘due process of law,’ then, 
denotes neither an historical nor a psy- 
chiatric fact. Does it, perhaps, denote a 
moral ideal? Whether legislation is due 
or undue or overdue may seem to lay- 

“See, for instance, the New York act of 
April 3, 1778, ‘An act to regulate the wages of 
mechanicks and labourers, the prices of goods 
and commodities, and the charges of inn hold- 
ers within this State, and for other purposes 
therein mentioned,’ and other statutes cited in 
Handler, Constitutionality of Investigations by 
the Federal Trade Commission (1928) 28 
CoL_uMBIA Law REV. 708, 712 n. 14; see also 
2 BouDIN, GOVERNMENT BY JUDICIARY (1932) 
401, 447. 

* 208 U. S. 412 (1908). 

* Adkins v. Children’s Hospital, 261 U. S. 
525, 559 (1923). 
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men to be a question of social ethics or 6, The Nature of Legal Nonsense 
morality. But such a conception has been 


vigorously repudiated by the courts. Thus 
Mr. Frankfurter’s analysis of the social 
evils which minimum wage legislation 
might eliminate was characterized by the 
United States Supreme Court as ‘interest- 
ing but only mildly persuasive,’ and the 
Court went on to say: 


It would be tedious to prolong our 
survey; in every field of law we should 
find the same habit of ignoring practical 
questions of value or of positive fact and 
taking refuge in ‘legal problems’ which 
can always be answered by manipulating 
legal concepts in certain approved ways. 
In every field of law we should find pe- 
These are all proper enough for the culiar concepts which are not defined 
consideration of the lawmaking bodies, either in terms of empirical fact or in 


since their tendency is to establish the terms of ethics but which are used to 
desirability or undesirability of the leg- 


islation; but they reflect no legitimate pgs empisicel and ethical — 
light upon the question of its validity, alike, and thus bar the way to intelligent 
and that is what we are called upon to investigation of social fact and social 
decide.*° policy. Corporate entity, property rights, 
‘The process of law,’ then, can no more fair value, and due process are such con- 
be defined in social ethical terms than in ‘Pts: So too are title, contract, con- 
terms of legal history or abnormal psy- Spiracy, malice, proximate cause, and all 


chology the rest of the magic ‘solving words’ of 
In practice, the Supreme Court pro- traditional jurisprudence. Legal argu- 
fesses to consider, in a ‘due process’ case ments couched in these terms are neces- , 


primarily its own former adjudications on sarily circular, since these terms are them- 
the subject, apparently believing, with selves creations of law, and such argu- 
the Bellman,** that what it says three ments add precisely rer rere - — 
times must be true. But this process of knowledge as Moliére’s physician's dis- 
self-fertilization will scarcely account for covery that ee ye ae sleep be- 
actual decisions. And one may suspect cause it contains a dormitive principle. 

that a court would not consistently hide Now the p gener thet he gentry 
behind a barrage of transcendental non- men to sleep because it contains a dormi- 
sense if the grounds of its decisions were welts principle - scientifically useful if 
such as could be presented without shame dormitive principle’ is defined plyysically 


to the public. or chemically. Otherwise it serves only 
a to obstruct the path of understanding 
- ‘Just the place for a Snark!’ the Bellman with the P — of knowledge. So, 600, 
pare the proposition that a law is unconstitu- 

ha bo tonind bis eeve elth cone: tional because it deprives persons of 
Supporting each man on the top of the property without due process of law 
tide would be scientifically useful if ‘property’ 


By a finger entwined in his hair. 
‘Just the place for a Snark! I have said it 
twice: 
That alone should encourage the crew. 


and ‘due process’ were defined in non- 
legal terms; otherwise such a statement 
simply obstructs study of the relevant 


ee 
‘Just the place f Snark! I h d it { ‘ . 
mies ar — paca If the foregoing instances of legal 
What I tell you three times is true.’ reasoning are typical, we may summarize 


Lewis Carroll, The Hunting of the the basic assumptions of traditional legal 
Snark, Fit the First. theory in the following terms: 
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Legal concepts (for example, corpora- 
tions ot property rights) are supernatural 
entities which do not have a verifiable 
existence except to the eyes of faith. 
Rules of law, which refer to these legal 
concepts, are not descriptions of empirical 
social facts (such as the customs of men 
or the customs of judges) nor yet state- 
ments of moral ideals, but are rather 
theorems in an independent system. It 
follows that a legal argument can never 
be refuted by a moral principle nor yet 
by any empirical fact. Jurisprudence, 
then, as an autonomous system of legal 
concepts, rules, and arguments, must be 
independent both of ethics and of such 
positive sciences as economics or psy- 
chology. In effect, it is a special branch 
of the science of transcendental nonsense. 


II. THE FUNCTIONAL METHOD 


That something is radically wrong with 
our traditional legal thought-ways has 
long been recognized. Holmes, Gray, 
Pound, Brooks Adams, M. R. Cohen, T. 
R. Powell, Cook, Oliphant, Moore, 
Radin, Llewellyn, Yntema, Frank, and 
other leaders of modern legal thought in 
America, are in fundamental agreement 
in their disrespect for ‘mechanical juris- 
prudence,’ for legal magic and word- 
jugglery.*? But mutual agreement is less 
apparent when we come to the question 
of what to do: How are we going to get 
out of this tangle? How are we going 
to substitute a realistic rational, scientific 
account of legal happenings for the 

™ See Holmes, ‘The Path of the Law’ (1897) 
10 Harv. Law Rev. 457, CoLtecrep LecAL 
PAPERS (1920) 167; Gray, NATURE AND 
SOURCES OF THE Law (1909) c. 4-5; Pound, 
Law in Books and Law in Action (1910) 44 
Am. L. Rev. 12; Pound, MECHANICAL JuRIS- 
PRUDENCE (1908) 8 CoLumBIA Law Rev. 
605; Brooxs Apams, Law under Inequality: 
Monopoly, in CENTRALIZATION AND THE LAW 
(1906) Lecture 2; M. R. CoHEN, The Process 
of Judicial Legislation (1914) 48 Am. L. Rev. 
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classical theological jurisprudence of con- 
cepts? 

Attempts to answer this question have 
made persistent use of the phrase ‘func- 
tional approach.’ Unfortunately, this 
phrase has often been used with as little 
meaning as any of the magical legal con- 
cepts against which it is directed. Many 
who use the term ‘functional’ intend no 
more than the vague connotation which 
the word ‘practical’ conveys to the ‘prac- 
tical’ man. Again, the term ‘functional 
approach’ is sometimes used to designate 
a modern form of animism, according 
to which every social institution or bio- 
logical organ has a ‘purpose’ in life, and 
is to be judged good or bad as it achieves 
or fails to achieve this ‘purpose.’ I shall 
not attempt to be faithful to these vague 
usages in using the term ‘functional.’ I 
shall use the term rather to designate 
certain principles or tendencies which ap- 
pear most clearly in modern physical and 
mathematical science and in modern 
philosophy. For it is well to note that 
the problem of eliminating supernatural 
terms and meaningless questions and re- 
defining concepts and problems in terms 
of verifiable realities is not a problem pe- 
culiar to law. It is a problem which has 





161, LAW AND THE SOCIAL OrpER (1933) 
112; T. R. Powell, The Judiciality of Mini- 
mum Wage Legislation (1924) 37 Harv. L. 
Rev. 545; Cook, Logical and Legal Bases of 
the Conflict of Laws (1924) 33 YALE L. J. 
457; Oliphant, A Return to Stare Decisis 
(1928) 6 Am. L. ScHoor Rev. 215; U. 
Moore, Rational Basis of Legal Institutions 
(1923) 23 CoLtumBiA Law Rev. 609; M. 
Radin, Case Law and Stare Decisis : Concerning 
Prajudizienrecht in Amerika (1933) 33 Co- 
LUMBIA Law REV. 199; Llewellyn, A Realistic 
Jurisprudence—The Next Step (1930) 30 Co- 
LUMBIA LAW Rev. 431; Llewellyn, Some 
Realism about Realism: Responding to Dean 
Pound (1931) 44 Harv. L. Rev. 1222; 
Yntema, The Hornbook Method and the Con- 
flict of Laws (1928) 37 Yate L. J. 468; 
FRANK, LAW AND THE MODERN MIND 
(1930). 
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been faced in the last two or three cen- 
turies, and more especially in the last 
four or five decades, by philosophy, 
mathematics, and physics, as well as by 
psychology, economics, anthropology, and 
doubtless other sciences as well. Func- 
tionalism, operationalism, pragmatism, 
logical positivism, all these and many 
other terms have been used in diverse 
fields, with differing overtones of mean- 
ing and emphasis, to designate a certain 
common approach to this general task 
of redefining traditional concepts and 
traditional problems. 

It may perhaps clarify the significance 
of the functional approach in law to trace 
some of the basic contributions which the 
functional method has made in modern 
science and philosophy. 


1. The Eradication of Meaningless 
Concepts 


On its negative side (naturally of spe- 
cial prominence in a protestant move- 
ment), functionalism represents an as- 
sault upon all dogmas and devices that 
cannot be translated into terms of actual 
experience. 

In physics, the functional or opera- 
tional method is an assault upon such 
supernatural concepts as absolute space 
and absolute time; in mathematics, upon 
supernatural concepts of real and imag- 
inary, rational and irrational, positive and 
negative numbers. In psychology, Wil- 
liam James inaugurates the functional 
method (of which behaviorism is an ex- 
treme form) by asking the naive ques- 


tion: ‘Does consciousness exist?’ Mod- 


* Essays IN RADICAL EMPIRICISM (1912) 
1. Answering this question, James asserts, 
‘There is . . . no aboriginal stuff or quality of 
being, contrasted with that of which material 
objects are made, out of which our thoughts 
of them are made; but there is a function in 
experience which thoughts perform . . .’ (pp. 
3-4). 
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ern ‘functional grammar’ is an assault 
upon grammatical theories and distinc- 
tions which, as applied to the English 
language, simply have no verifiable sig- 
nificance—such empty concepts, for in- 
stance, as that of noun syntax, with its 
unverifiable distinction between a nom- 
inative, an objective, and a possessive 
case. And passing to the field of art, 
we find that functional architecture is 
likewise a repudiation of outworn sym- 
bols and functionless forms that have no 
meaning,—hollow marble pillars that do 
not support, fake buttresses, and false 
fronts.*® 

So, too, in law. Our legal system is 
filled with supernatural concepts, that is 
to say, concepts which cannot be defined 
in terms of experience, and from which 
all sorts of empirical decisions are sup- 
posed to flow. Against these unverifiable 
concepts modern jurisprudence presents 
an ultimatum. Any word that cannot pay 
up in the currency of fact, upon demand, 
is to be declared bankrupt, and we are to 
have no further dealings with it. Llewel- 
lyn has filed an involuntary petition in 
bankruptcy against the concept Title,** 
Oliphant against the concept Contract,* 
Haines, Brown, T. R. Powell, Finkel- 
stein, and Cushman against Due Process, 
Police Power, and similar word-charms of 


“See H. N. RIVLIN, FUNCTIONAL GRAM- 
MAR (1930); and cf. L. BLOOMFIELD, LAN- 
GUAGE (1933), p. 266 et passim. 

* See F. L. WRIGHT, MODERN ARCHITEC- 
TURE (1931). 

* LLEWELLYN, CASES AND MATERIALS ON 
THE LAW OF SALES (1930). 

* Oliphant, Mutuality of Obligation in Bi- 
lateral Contracts at Law (1925) 25 COLUMBIA 
Law Rev. 705; (1928) 28 CoLtumBiA Law 
REv. 997. 
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constitutional law,** Hale, Richberg, Bon- 
bright, and others against the concept of 
Fair Value in rate regulation.*® Cook 
and Yntema against the concept of 
Vested Rights in the conflict of laws.*° 
Each of these men has tried to expose 
the confusions of current legal thinking 
engendered by these concepts and to re- 
formulate the problems in his field in 
terms which show the concrete relevance 
of legal decisions to social facts. 


2. The Abatement of Meaningless 
Questions 


It is a consequence of the functional 
attack upon unverifiable concepts that 
many of the traditional problems of 
science, law, and philosophy are revealed 
as pseudo-problems devoid of meaning. 
As the protagonist of logical positivism, 
Wittgenstein, says of the traditional prob- 

‘lems of philosophy: 

Most propositions and questions, that 
have been written about philosophical 
matters, are not false, but senseless. 
We cannot, therefore, answer ques- 
tions of this kind at all, but only state 
their senselessness. Most questions 
and propositions of the philosophers 
result from the fact that we do not 


*C. G. Haines, General Observations on 
the Effects of Personal, Political and Economic 
Influences in the Decisions of Judges (1922) 
17 Itt. L. Rev. 96; R. A. Brown, Police Power 
—Legislation for Health and Personal Safety 
(1929) 42 Harv. L. Rev. 866; T. R. Powell, 
The Judiciality of Minimum Wage Legisla- 
tion (1924) 37 Harv. L. Rev. :545; M. 
Finkelstein, Judicial Self-Limitation (1924) 
37 Harv. L. Rev. 338; R. E. Cushman, The 
Social and Economic Interpretation of the 
Fourteenth Amendment (1922) 20 Micn. L. 
REv. 737. 

*See note 24, supra. 

“ Cook, Logical and Legal Bases of the Con- 
flict of Laws (1924) 33 Yate L. J. 457; 
Ynteman, The Hornbook Method and the Con- 
flict of Laws (1928) 37 YALE L. J. 468. 
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understand the logic of our language. 
(They are of the same kind as the 
question whether the Good is more or 
less identical than the Beautiful.) And 
so it is not to be wondered at that the 
deepest problems are really no prob- 
lems.*1 


The same thing may be said of the 
problems of traditional jurisprudence. As 
commonly formulated, such ‘problems’ 
as, ‘What is the holding or ratio de- 
cidendi of a case?’*? or ‘Which came 
first,—the law or the state?’** or “What 
is the essential distinction between a 
crime and a tort?’** or ‘Where is a 
corporation?’ are in fact meaningless, and 
can serve only as invitations to equally 
meaningless displays of conceptual acro- 
batics. 

Fundamentally there are only two sig- 
nificant questions in the field of law. One 
is, ‘How do courts actually decide cases 


of a given kind?’ The other is, ‘How 


“ WITTGENSTEIN, TRACTATUS LoGIco-PHI- 
LOSOPHICUS (1922) pro. 4.003. And ¢f. 
JAMES, PRAGMATISM (1908): “The pragmatic 
method is primarily a method. of settling meta- 
physical disputes that otherwise might be inter- 
minable. . . . The pragmatic method in such 
cases is to try to interpret each notion by trac- 
ing its respective practical consequences. . . . 
If no practical differences whatever can be 
traced, then the alternatives mean practically 
the same thing, and all dispute is idle... . 
It is astonishing to see how many philosophical 
disputes collapse into insignificance the mo- 
ment you subject them to this simple test of 
tracing a practical consequence.’ (pp. 45-49.) 

“See Goodhart, Determining the Ratio De- 
cidendi of a Case (1930) 40 Yate L. J. 161; 
and cf. LLEWELLYN, BRAMBLE BusH (1930) 
47. 

“ Fortunately there is very little literature in 
the English language on this problem. Ger- 
man jurists, however, are inordinately fond of 
it. 

“ See C. K. ALLEN, LecGaAL DutTirs AND 
OTHER EssAyS IN JURISPRUDENCE (1931) 
226. And cf. W. W. Cook, Book Review. 
(1932) 42 YALE L. J. 299. 
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ought they to decide cases of a given 
kind?’ Unless a legal ‘problem’ can be 
subsumed under one of these forms, it is 
not a meaningful question and any an- 
swer to it must be nonsense.*® 


3. The Redefinition of Concepts 

Although the negative aspect of the 
functional method is apt to assume pe- 
culiar prominence in polemic contro- 
versy, the value of the method depends, 
in the last analysis, upon its positive con- 
tributions to the advancement of know!- 
edge. Judged from this standpoint, I 
think it is fair to say that the functional 
method has justified itself in every scien- 
tific field to which it has been actually 
applied, and that functional redefinition 
of scientific concepts has been the key- 
note of most significant theoretical ad- 
vances in the sciences during the last half 
century. 

The tremendous advance made in our 
understanding of the foundations of 
pure mathematics, achieved through the 
work of such men as Frege, Peano, 
Whitehead, and Russell,** offers an il- 
luminating example of the functional 
method in action. 

Mathematics, fifty years ago, contained 
as many unanalyzed ‘fictions,’ super- 
natural concepts, unreal questions, and 
unjustified operations as classical juris- 
prudence. High school students are still 
taught to subtract the integer seven from 
the integer two, which is logically im- 
possible. An integer is the number of a 
class, and obviously a class of seven mem- 
bers cannot be contained in, or sub- 

“Cf. F. S. Cohen, What Is a Question? 
(1929) 39 Monist 350. 


“See RUSSELL, PRINCIPLES OF MATHE- 
MATICS (1903); INTRODUCTION TO MATHE- 


MATICAL PHILOSOPHY (1919); RUSSELL 
AND WHITEHEAD, PRINCIPIA MATHEMATICA 
(1910); Frece, Dirt GRUNDLAGEN DER 


ARITHMETIK (1884). 
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tracted from, a class of two members. 
The student who refuses to believe in 
such supernatural subtraction is entirely 
justified, although he must expect scant 
mercy from ignorant teachers and ex- 
aminers (as must the law student who 
refuses to answer senseless questions of 
law and merely points out their senseless- 
ness). Nevertheless, the mathematical 
fiction, like the legal fiction (e.g. the 
spatial location of a corporation), repre- 
sents a confused perception of a sig- 
nificant fact, and it is the province of 
functional analysis to untangle the con- 
fusion and find the fact. It is a fact that 
if you move seven units in one direction 
—in the direction of bankruptcy, say, or 
in the direction of lowered temperature 
—and call that direction ‘minus’—and 
then move two units in the opposite di- 
rection—‘plus’—you have in effect moved 
five units in the first—the ‘minus’—di- 
rection. Undoubtedly, it is useful to in- 
vent or define mathematical terms which 
will describe these two motions or opera- 
tions and the relation between them (as 
it is useful to invent legal terms to de- 
scribe the corporate activities of human 
beings). But such mathematical terms, 
it is important to recognize, are not num- 
bers, as ‘number’ is ordinarily defined 
(i.e. they are not integers). What, then, 
are these novel entities? Classical mathe- 
matics conceived of these entities as 
integers acting, under a special dispensa- 
tion, im supernatural ways. Modern 
mathematics shows that these entities, 
known as ‘sign numbers,’ are not integers 
at all, but rather constructs or functions 
of integers. The number ‘—7’ is the 
operation of moving from any integer to 
its immediate predecessor in the series 
of integers, repeated seven times. The 
number ‘+7’ is the converse operation, 
i.e., the operation of moving from any 
integer to its immediate successor, re- 
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peated seven times. The number ‘+7’ 
is therefore something quite different 
from the integer ‘7.’ It is, however, a 
logical function or construct of the 
integer seven, since the integer seven 
appears in the definition of ‘+7’ as an 
Operation repeated ‘seven’ times. 

Similarly, modern advances in mathe- 
matics have made it clear that rational 
and irrational, real and imaginary, num- 
bers are not numbers at all, in the orig- 
inal sense of the term, but are functions 
of such numbers.*? The so-called arith- 
metization of mathematics, and the defini- 
tion of the concepts of mathematics by 
Whitehead, and Russell, as constructs 
of certain simple logical terms, have 
stripped mathematical terms of their 
supernatural significations, illumined and 
eliminated hidden inconsistencies, and 
clarified the relationships of mathematical 
concepts not only to each other but to 
the material world. ; 

A similar use of the functional method 
has characterized the most significant ad- 
vances of modern philosophy. The at- 
tack upon transcendental conceptions of 
God, matter, the Absolute, essence and 
accident, substance and attribute, has 
been vigorously pressed by C. S. Peirce, 
James, Dewey, Russell, Whitehead, C. I. 
Lewis, C. D. Broad, and most recently 
by the Viennese School, primarily by 
Wittgenstein and Carnap.“* These men 

See RUSSELL, INTRODUCTION TO MATHE- 
MATICAL PHILOSOPHY (1919) c. 7. 

“See C. S. Pemce, CHANCE, LOVE AND 
Locic (1923); CoLLecrep Papers (1931- 
1934), especially vol. 5; JAMES, PRAGMATISM 
(1908); Essays IN RApICcAL Empiricism 
(1912); Dewry, Appearing and Appearance, 
in PHILOSOPHY AND CIVILIZATION (1931) 51; 
RUSSELL, OUR KNOWLEDGE OF THE Ex- 
TERNAL WORLD AS A FIELD FOR SCIENTIFIC 
METHOD IN PHILOSOPHY (1914); MysTICcIsM 
AND Locic (1918); WHITEHEAD, THE PRIN- 
CIPLES OF NATURAL KNOWLEDGE (1919); 
THE CONCEPT OF NaATuRE (1920); C. I. 
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fall into various schools,—pragmatism, 
pragmaticism (which is the word Peirce 
shifted to when he saw what his fol- 
lowers were doing to the word ‘pragma- 
tism’), neo-realism, critical realism, func- 
tional realism, and logical positivism. It 
would be unfair to minimize the real dif- 
ferences between some of these schools, 
but in one fundamental respect they as- 
sume an identical position. This is cur- 
rently expressed in the sentence, ‘A thing 
is what it does.’ More precise is the 
language of Peirce: ‘In order to ascertain 
the meaning of an intellectual conception 
one should consider what practical con- 
sequences might conceivably result by 
necessity from the truth of that concep- 
tion; and the sum of these consequences 
will constitute the entire meaning of the 
conception.’ The methodological im- 
plications of this maxim are summed up 
by Russell in these words: 


The supreme maxim in_ scientific 
philosophising is this: Wherever pos- 
sible, logical constructions are to be 
substituted for inferred entities.©° 


In other words, instead of assuming 
hidden causes or transcendental principles 
behind everything we see or do, we are 
to redefine the concepts of abstract 
thought as constructs, or functions, or 
complexes, or patterns, or arrangements, 
of the things that we do actually see or 
do. All concepts that cannot be defined 
in terms of the elements of actual ex- 
perience are meaningless. 





Lewis, MIND AND THE WORLD-ORDER 
(1929); C. D. Broan, ScIENTIFIC THOUGHT 
(1923); WITTGENSTEIN, TRACTATUS LoGICco- 
PHILOSOPHICUS (1922); CARNAP, 
windung der Metaphysik durch logische 
Analyse der Sprache (1932) 2 ERKENNTNIS 
no. 4; J. E. Boopin, Functional Realism 
(1934) 43 PHILOSOPHICAL REvIEW 147. 

“5 C. S. Pemrce, COLLECTED PAPERS 6. 

* RUSSELL, MYSTICISM AND Logic (1918) 
155. 


Ueber- 











er- 


a on le aA i 





“TRANSCENDENTAL NONSENSE” 


The task of modern philosophy is the 
salvaging of whatever significance at- 
taches to the traditional concepts of 
metaphysics, through the redefinition of 
these concepts as functions of actual ex- 
perience. Whatever differences may exist 
among modern philosophers in the choice 
of experiential terms which are to serve 
as the basic terms of functional analysis 
—'‘events,’ ‘sensa,’ and ‘atomic facts’ are 
but a few of these basic terms—few 
would disagree with the point of view 
expressed by William James when he 
says that in our investigation of any ab- 
stract concept the central question must 
be: ‘What is its cash value in terms of 
particular experience? and what special 
differences would come into the world if 
it were true or false?’ 

A similar use of the functional method 
characterizes recent advances in physics. 
Instead of conceiving of space as some- 
thing into which physical things fit, but 
which somehow exists, unverifiably, apart 
from the things that fill it (as the Com- 
mon Law is supposed to exist apart from 
and prior to actual decisions), and then 
assuming that there is an ether that fills 
space when it is empty, modern physicists 
conceive space as a manifold of relations 
between physical objects or events. The 
theory of relativity begins with the recog- 
nition that relations between physical 
objects or events involve a temporal as 
well as a spatial aspect. Thus it becomes 
convenient for certain purposes to sub- 
stitute the notion of space-time for that 
of space, or even to substitute a notion 
which includes mass as well as space and 
time. 

The parallel between the functional 
method of modern physics and the pro- 


gram of realistic jurisprudence is so well 


™ James, The Pragmatic Method (1904) 1 
Jour. OF PHILOSOPHY 673. 


sketched by a distinguished Chinese jurist 
that I can only offer a quotation without 
comment :°? 

Professor Eddington, in a recent 
book on ‘The Nature of the Physical 
World,’ observes: ‘A thing must be de- 
fined according to the way in which 
it is in practice recognized and not ac- 
cording to some ulterior significance 
that we suppose it to possess.’ So Pro- 
fessor Bridgman, in “The Logic of 
Modern Physics’: ‘Hitherto many of 
the concepts of physics have been de- 
fined in terms of their properties.’ But 
now, ‘in general, we mean by any con- 
cept nothing more than a set of opera- 
tions; the concept is synonymous with 
the corresponding set of operations. 
If the concept is physical, as of length, 
the operations are actual physical 
Operations, namely, those by which 
length is measured; or if the concept 
is mental, as of mathematical con- 
tinuity, the operations are mental 
operations, namely those by which we 
determine whether a given aggregate 
of magnitudes is continuous.’ Now, 
this way of dealing with concepts was 
precisely what Holmes introduced into 
the science of law early in the ‘80's. 
Before discussing the significance and 
possibilities of the new method, let me 
list here some of his definitions of 
things juridic: 

Law: ‘The prophecies of what the 
courts will do in fact, and nothing 
more pretentious, are what I mean by 


the law.’ 
os * * * 


‘But for legal purposes a right is 
only the hypostasis of a prophecy—the 
imagination of a substance supporting 
* John C. H. Wu, Realistic Analysis of 

Legal Concepts: A Study in the Legal Method 


of Mr. Justice Holmes (1932) 5 Cwina L. 
REv. 1, 2. 








the fact that the public force will be 
brought to bear upon those who do 
things said to contravene it—just as 
we talk of the force of gravitation ac- 
counting for the conduct of bodies in 
space.’ 

Duty: ‘A legal duty so called is noth- 
ing but a prediction that if a man does 
or omits certain things he will be made 
to suffer in this or that way by judg- 
ment of the court; and so of a legal 
right.’ 

ee on eee 

Contract: ‘The duty to keep a contract 
at common law means a prediction 
that you must pay damages if you do 
not keep it and nothing else. If you 
commit a tort, you are liable to pay a 
compensatory sum. If you commit a 
contract, you are liable to pay a com- 
pensatory sum unless the promised 
event comes to pass, and that is all the 
difference.’ 

It may be conceded at the outset that 
all these definitions are capable of be- 
ing further developed or improved 
upon: The important point to note is 
the complete departure from the way 
the old Classical Jurisprudence defined 
things. Hostile as he was to the tra- 
ditional logic, Holmes touched the 
springs of the neo-realistic logic in his 
analysis of legal concepts. He de- 
parted entirely from the subject-predi- 
cate form of logic, and employed a 
logic of relations. He did not try to 
show how a legal entity possesses cer- 
tain inherent properties. What he was 
trying everywhere to bring out is: If a 
certain group of facts is true of a per- 
son, then the person will receive a cer- 
tain group of consequences attached by 
the law to that group of facts. Instead 
of treating a legal concept as a sub- 
stance which in its nature necessarily 
contains certain inherent properties, 
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we have here a logic which regards it 
as a mere sign post of a real relation 
subsisting between an antecedent and 
a consequent, and, as one of the New 
Realists so aptly puts it, all signposts 
must be kept up to date, with their 
inscriptions legible and their pointing 
true. In short, by turning the juristic 
logic from a subject-predicate form 
to an antecedent-consequent form, 
Holmes virtually created an inductive 
science of law. For both the ante- 
cedent and the consequent are to be 
proved and ascertained empirically. 


In brief, Holmes and, one should add, 
Hohfeld®* have offered a logical basis 
for the redefinition of every legal con- 
cept in empirical terms, i.e. in terms of 
judicial decisions. The ghost-world of 
supernatural legal entities to whom courts 
delegate the moral responsibility of de- 
ciding cases vanishes; in its place we see 
legal concepts as patterns of judicial be- 
havior, behavior which affects human 
lives for better or worse and is therefore 
subject to moral criticism. Of the func- 
tional method in legal science, one may 
say, as Russell has said of the method in 
contemporary philosophy. ‘Our procedure 
here is precisely analogous to that which 
has swept away from the philosophy of 
mathematics the useless menagerie of 
metaphysical monsters with which it used 
to be infested.’54 


4, The Redirection of Research 


It is often easier to distinguish a school 
of thought by asking not, ‘What basic 
theory does it defend?’ but rather, “What 
basic question does it propound?’ 

A failure to recognize that the law is 
a vast field, in which different students 

"See HOHFELD, FUNDAMENTAL LEGAL 
CONCEPTIONS (1919). 

“RUSSELL, loc. cit. supra note 50. 
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are interested in diverse problems, has 
the unfortunate effect of making every 
school of legal thought an ex officio an- 
tagonist of every other school. Dean 
Pound’s classification of jurists into 
mutually exclusive ‘analytical,’ ‘historical,’ 
‘philosophical,’ and ‘sociological’ schools, 
with sub-species too numerous to men- 
tion,®> has given a good deal of prestige 
to the idea that a new school of jurispru- 
dence must offer a revolutionary threat to 
all existing schools. It would be un- 
fortunate to regard ‘functionalism’ in law 
as a substitute for all other ‘isms.’ Rather, 
we must regard functionalism, in law as 
in anthropology, economics, and other 
fields, as a call for the study of prob- 
lems which have been neglected by other 
scientific methods of investigation. 

In general, when one comes upon a 
strange fact and seeks to understand it, 
there are four inquiries he can pursue. 

In the first place, our investigator can 
classify the fact—either by putting an 
arbitrary label upon it or by discerning 
in the fact to be explained the significant 
similarities and differences which relate 
it to other facts. 

Again, one may seek to discover the 
genesis of the fact in question, to trace 
its historical antecedents. 

In the third place, one may inquire into 
the nature of the fact presented, en- 
deavoring by logical analysis to resolve 
it into simpler elements. 

A fourth possible approach seeks to 
discover the significance of the fact 
through a determination of its implica- 
tions or consequences in a given mathe- 
matical, physical or social context. 

It is this last approach to which the 
term ‘functional’ has been applied. Ob- 
viously, it is not the only way of gather- 


ing useful information, and obviously, it 


See PouND, OUTLINES OF LECTURES ON 
JURISPRUDENCE (4th ed. 1928) c. 1. 


is largely dependent upon the results of 
classificatory or taxonomic investigation, 
genetic or historical research, and analyt- 
ical inquiries. Finally, it must be re- 
marked that the functional method is not 
a recent invention. Plato's attempt to de- 
fine ‘justice’ by assessing the activities of 
a just state,°* and Aristotle's conception 
of the soul as the way a living body be- 
haves*’ are illustrious examples of func- 
tional analysis. So, too, Hume’s analysis 
of causation in terms of uniformity of 
succession, and Berkeley's analysis of mat- 
ter in terms of its appearances, are sig- 
nificant attempts to redefine supernatural 
concepts in natural terms,®* to wash ideas 
in cynical acid (borrowing Holmes’ sug- 
gestive phrase) .*° 

If functional analysis seems novel in 
the law, this is perhaps traceable to the 
general backwardness of legal science, 
which is the product of social factors that 
cannot be exorcised by new slogans. 

With these caveats against the notion 
that the functional approach is a new in- 
tellectual invention which will solve all 
the problems of law (or of anthropology, 
economics, or any other science), we may 
turn to the significant question: “What 
are the new directions which the func- 
tional method will give to our scientific 
research?’ 


* PLaTO, REPUBLIC. 


* ARISTOTLE, De ANIMA, I, 1; II, 1. 

™ Cf. JAMES, PRAGMATISM (1908): “There 
is absolutely nothing new in the pragmatic 
method. Socrates was an adept at it. Aristotle 
used it methodically. Locke, Berkeley, and 
Hume made momentous contributions to truth 
by its means’ (at p. 50). See, also, James, 
The Pragmatic Method (1904) 1 Jour. oF 
PHILOSOPHY 673. 

@* ., the vague circumference of the notion 
of duty shrinks and at the same time grows 
more precise when we wash it with cynical 
acid and expel everything except the object of 
our study, the operations of the law.’ Holmes, 
'The Path of the Law’ (1897) 10 Harv. L. 
REv. 457, 462. 








In attempting to answer this question 
for the field of law we may find sug- 
gestive precedents in other social sciences. 

Applied to the study of religion, for 
instance, the functional approach has 
meant a shift of emphasis away from the 
attempt to systematize and compare re- 
ligious beliefs, away from concern with 
the genesis and evolution of religions, 
and towards a study of the consequences 
of various religious beliefs in terms of 
human motivation and social structure. 
Outstanding examples of this focus are 
Weber's and Tawney’s studies of the in- 
fluence of Protestantism in the develop- 
ment of modern capitalism,®° and James’ 
essays on the psychological significance 
for the individual of various religious be- 
liefs.°* The functional approach asks of 
every religious dogma or ritual: How 
does it work? How does it serve to mould 
men’s lives, to deter from certain avenues 
of conduct and expression, to sanction ac- 
cepted patterns of behavior, to praduce 
or alleviate certain emotional stresses, to 
induce social solidarity, to lay a basis for 
culture accumulation by giving life after 
death to the visions, thoughts and 
achievements of mortal men.** The sig- 
nificance of a religious dogma is found 
not in a system of theological propo- 
sitions but in a mode of human conduct. 
The functional approach demands ob- 
jective description of this conduct, in 


© Max WEBER, THE PROTESTANT ETHIC 
AND THE SPIRIT OF CAPITALISM (tr. by Par- 
sons, 1930); R. H. TAwNeEy, RELIGION AND 
THE RISE OF CAPITALISM (1926). 

“JAMES, THE VARIETIES OF RELIGIQUS 
EXPERIENCE (1902). , 

“Cf. KAPLAN, JUDAISM AS A CIVILIZATION 
(1934), c. 26 (Functional Method of Interpre- 
tation); Elwang, THE SoctiaAL FUNCTION OF 
RELIGIOUS BELIEF (UNIV. OF Mo. SrupiEs, 
SOCIAL SCIENCE SERIES, vol. 2, no. 1, 1908); 
FosTER, THE FUNCTION OF RELIGION IN 
MAN’S STRUGGLE FOR EXISTENCE (1909). 
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which the empirical significance of the 
religious belief is embodied. Just so, the 
functional approach in physics captures 
the significance of a physical concept in 
the actual processes and operations of the 
physicist, rather than in the theological 
or metaphysical interpretations which 
physicists put upon their own activities. 
It is an application of this same approach 
that discovers the significance of a legal 
principle in the actual behavior of judges, 
sheriffs and litigants rather than in con- 
ventional accounts of the principles that 
judges, sheriffs and litigants are ‘sup- 
posed’ to follow. 

In anthropology, the functional method 
represents a movement away from two 
types of study: the naive reporting and 
classification of striking human peculiari- 
ties; and the more sophisticated attempt 
to trace the historical origin, evolution 
and diffusion of ‘complexes.’ Those who 
have embraced the functional approach 
(not all of whom have invoked the word 
‘functional), have been primarily con- 
cerned to trace the social consequences of 
diverse customs, beliefs, rituals, social ar- 
rangements, and patterns of human con- 
duct. This approach has led to fertile 
fields that most earlier investigators 
missed. In the study of primitive art, the 
new focus has brought into the fore- 
ground the question of the craftsman’s 
motivations and purposes, the significance 
of art as an individualizing or socializing 
force, the whole problem of interplay 
between materials, techniques, and social 
needs.** The study of primitive social 
Organization comes increasingly to deal 
with the functional significance of family, 
clan, and tribal groupings as social de- 
terminants in the production, distribu- 
tion, and use of property, as well as in 
the non-economic human relationships of 


education, religion, play, sex, and com- 
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See Boas, Primitive ArT (1927). 
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panionship.** In the study of primitive 
law, the functional approach raises to 
the fore the problem of incentives to 
obedience and the efficacy of these in- 
centives, the techniques of law enforce- 
ment, and the relations of rivalry or sup- 
plementation between -legal sanctions and 
other social forces.* 

A similar use of the functional ap- 
proach is characteristic of modern polit- 
ical science, in which revolt against the 
classical supernatural conception of sov- 
ereignty is a point of agreement uniting 
the most diverse schools of contemporary 
thought. Typical is the following state- 
ment: 

By institutions we merely mean col- 
lective behavior patterns, the ways in 
which a community carries on the in- 
numerable activities of social life. . . . 
Society achieves certain results through 
collective political actions. The means 
that it uses are the behavior patterns 
which we call courts, legislative bodies, 
commissions, electorates, administra- 
tion. We idealize these institutions 
collectively and personify them in the 
State. But this idealization is pure 
fancy. The State as a juristic or ideal 


“See Boas, The Social Organization and the 
Secret Societies of the Kwakiutl Indians 
(1895) Report or U. S. Nat. Museum, at 
315; MALINOWSKI, THE FAMILY AMONG THE 
AUSTRALIAN ABORIGINES (1913); Lowe, 
PRIMITIVE SociETY (1920); GOLDENWEISER, 
History, PsycHOLOGY AND CULTURE (1933) 
Part III] (Totenism); W.C. McKern, Func- 
tional Families of the Patwin (UNIV. OF 
CaLiF. Pus. IN AMER. ARCHAEOLOGY AND 
ETHNOLOGY, vol. 13, no. 7). 

“See MALINOWSKI, CRIME AND CusTOM IN 
SAVAGE SociETY (1926); Hocpin, LAw AND 
ORDER IN POLYNESIA (1934). In his intro- 
duction to the latter volume, Malinowski 
writes: ‘Modern anthropology concentrates, 
above all, on what is now usually called the 
function of a custom, belief or institution. By 
function we mean the part which is played by 
any one factor of a culture within the general 
scheme.’ 
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person is the veriest fiction. It is real 
only as a collective name for govern- 
mental institutions.®* 


Under the influence of the functional ap- 
proach political theory ceases to be a 
science of pure forms, and comes in- 
creasingly to grips with the psychological 
motives and the technological forces that 
function through political instruments. 
In economics we have witnessed a 
similar shift of research from the taxo- 
nomic or systematic analysis of economic 
‘norms’ to the study of the actual eco- 
nomic behavior of men and_ nations. 
Veblen’s indictment of classical economic 
theory may be applied word for word to 
classical jurisprudence, if we merely sub- 
stitute for the terms ‘economic’ and 
‘economist’ the terms ‘legal’ and ‘jurist’: 
The standpoint of the classical econ- 
omists, in their higher or definitive 
syntheses and generalizations, may not 
inaptly be called the standpoint of cere- 
monial adequacy. ...In effect, this 
preconception imputes to things a ten- 
dency to work out what the instructed 
common sense of the time accepts as 
the adequate or worthy end of human 
effort. . . . This ideal of conduct is 
made to serve as a canon of truth... 
The metaphors are effective, both in 
their homiletical use and as a labor- 
saving device,—more effective than 
their user designs them to be. By their 
use the theorist is enabled serenely to 
enjoin himself from following out an 
elusive train of causal sequence. . . . 
The scheme so arrived at is spiritually 
binding on the behavior of the phe- 
nomena contemplated. . . . Features of 
the process that do not lend themselves 
terms of the 
“W. J. Shepard, Democracy in Transition 
(1935) 29 Am. Por. Sci. Rev. 1; cf. H. J. 
LASKI, GRAMMAR OF Pouitics (2d ed. 1929); 


W. Y. Erutiotr, THe PRAGMATIC REVOLT IN 
Potrtics (1928). 








formula are abnormal cases and are due 
to disturbing causes. In all this the 
agencies or forces causally at work in 
the economic life process are neatly 
avoided. The outcome of the method, 
at its best, is a body of logically con- 
sistent propositions concerning the 
normal relations of things—a system 
of economic taxonomy.* 
The same ‘standpoint of ceremonial 
adequacy’ has to some extent character- 
ized the works of our classical jurists,— 
such masters of the law as Beale, Wil- 
liston, and even Wigmore. For them, as 
for the classical economists, it was easy 
to avoid ‘an elusive train of causal se- 
quence.’ Principles, conceived as ‘spirit- 
ually binding on the behavior of the 
phenomena contemplated,’ diverted their 
attention from the hard facts of the legal 
world,—the human motivations and 
social prejudices of judges, the stretching 
‘or shrinking of precedents in every wash- 
ing, the calculations of juries, and -the 
fact of legislation,—and at the same time 
diverted attention from the task of legal 
criticism.** 

The age of the classical jurists is over, 
I think. The ‘Restatement of the Law’ 
by the American Law Institute is the last 
long-drawn-out gasp of a dying tra- 
dition.** The more intelligent of our 


“VEBLEN, Why Is Economics Not an Evo- 
lutionary Science? in THE PLACE OF SCIENCE 
IN MODERN CIVILIZATION (1919) 56, 65-67. 

To say this is not to deny that such legal 
scholars have performed yeoman service in 
clarifying the logical implications and incon- 
sistencies of judicial doctrines. Such analysis 
is useful, but it is not the sum and substance 
of legal science. Cf. F. S. COHEN, ETHICAL 
SYSTEMS AND LEGAL IDEALS (1933) 235-237. 

® See M. Franklin, The Historic Function of 
the American Law Institute: Restatement as 
Transitional to Codification (1934) 47 Harv. 
L. Rev. 1367; and cf. Patterson, The Restate- 
ment of the Law of Contracts (1933) 33 
CotumsBia Law Rev. 397; E. S. Robinson, 
Law—An Unscientific Science (1935) 44 
YALE L, J. 235, 261. 
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younger law teachers and students are not 
interested in ‘restating’ the dogmas of 
legal theology. There will, of course, be 
imitators and followers of the classical 
jurists, in the years ahead. But I think 
that the really creative legal thinkers of 
the future will not devote themselves, in 
the manner of Williston, Wigmore, and 
their fellow masters, to the taxonomy of 
legal concepts and to the systematic ex- 
plication of principles of ‘justice’ and 
‘reason,’ buttressed by ‘correct’ cases. 
Creative legal thought will more and 
more look behind the pretty array of 
‘correct’ cases to the actual facts of 
judicial behavior, will make increasing 
use of statistical methods in the scientific 
description and prediction of judicial be- 
havior, will more and more seek to map 
the hidden springs of judicial decision 
and to weigh the social forces which are 
represented on the bench. And on the 
critical side, I think that creative legal 
thought will more and more look behind 
the traditionally accepted principles of 
‘justice’ and ‘reason’ to appraise in ethical 
terms the social values at stake in any 
choice between two precedents. 

‘Social policy’ will be comprehended 
not as an emergency factor in legal argu- 
ment but rather as the gravitational field 
that gives weight to any rule or precedent, 
whether it be in constitutional law, in the 
law of trade-marks, or in the most tech- 
nical details of legal procedure. 

There is implied in this shifting of the 
paths of legal research a change in the 
equipment needs of the student of law. 
Familiarity with the words of past 
judicial opinions and skill in the manipu- 
lation of legal concepts are not enough 
for the student who seeks to understand 
the social forces that control judicial be- 
havior, nor for the lawyer who seeks to 
use these forces. 


The implications of the functional method 
for legal education are carefully traced in 
Keyserling, Social Objectives in Legal Educa- 
tion (1933) 33 CoLumBiA Law Rev. 437. 
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The vested interests of our law schools 
in an ‘independent’ science of law are 
undermined by every advance in our 
knowledge of the social antecedents and 
consequences of judicial decision. It be- 
comes the part of discretion, in law 
schools aware of such advances, to ad- 
mit that legal science necessarily involves 
us in psychology, economics, and political 
theory. Courses in our more progressive 
law schools are beginning to treat, most 
gingerly, of the psychological doctrines 
embedded in our rules of evidence, the 
sociological theories assumed in our 
criminal law, the economic assumptions 
embalmed in our doctrines of constitu- 
tional law, and the psychological, socio- 
logical, and economic facts which give 
force and significance to rules and de- 
cisions in these and other fields of law. 
The first steps taken are clumsy and evoke 
smiles of sympathy or roars of laughter 
from critics of diverse temperaments. 
The will to walk persists. 

For the lawyer, no less than for the 
legal scholar, handling of materials hith- 
erto considered ‘non-legal’ assumes in- 
creasing importance. And courts that 
shut their doors to such non-legal ma- 
terials, laying the taboos of evidence law 
upon facts and arguments that reveal the 
functional social significance of a legal 
claim or a legal precedent, will event- 
ually learn that society has other organs 
—legislatures and legislative committees 
and administrative commissions of many 
sorts—that are willing to handle, in 
straightforward fashion, the materials, 
statistical and descriptive, that a too 
finicky judiciary disdains. 


III. THE Uses OF THE FUNCTIONAL 
METHOD IN LAw 
The significance of the functional 
method in the field of law is clarified if 
we consider the bearings of this method 
upon four traditional legal problems: 


(1) The definition of law; (2) The 
nature of legal rules and concepts; (3) 
The theory of legal decisions; and (4) 
The role of legal criticism. 


1. The Definition of Law 


The starting point of functional analy- 
sis in American jurisprudence is found 
in Justice Holmes’ definition of law as 
‘prophecies of what the courts will do in 
fact.’ It is in “The Path of the Law,’™ 
that this realistic conception of law is first 
clearly formulated: 


If you want to know the law and 
nothing else, you must look at it as a 
bad man, who cares only for the ma- 
terial consequences which such knowl- 
edge enables him to predict, not as a 
good one, who finds his reasons for 
conduct, whether inside the law or out- 
side of it, in the vaguer sanctions of 
conscience. . . . Take the fundamental 
question, What constitutes the law? 
You will find some text writers tell- 
ing you that it is something different 
from what is decided by the courts of 
Massachusetts or England, that it is a 
system of reason, that it is a deduction 
from principles of ethics or admitted 
axioms or what not, which may or may 
not coincide with the decisions. But if 
we take the view of our friend the bad 
man we shall find that he does not care 
two straws for the axioms or deduc- 
tions, but that he does want to know 
what the Massachusetts or English 
courts are likely to do in fact. I am 
much of his mind. The prophecies of 
what the courts will do in fact, and 
nothing more pretentious, are what I 
mean by the law. 


"Homes, Path of the Law (1897) 10 
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Harv. L. Rev. 457, 459-461; CoLiecrep 
LEGAL PAPERS (1921) p. 167, 171-173. A 
more precise definition, following Holmes, is 
given in C. J. Keyser, On the Study of Legal 
Science (1929) 38 YALE L. J. 413. 








A good deal of fruitless controversy 
has arisen out of attempts to show that 
this definition of law as the way courts 
actually decide cases is either true or 
false.*? A definition of law is useful or 
useless. It is not true or false, any more 
than a New Year's resolution or an insur- 
ance policy. A definition is in fact a type 
of insurance against certain risks of con- 
fusion. It cannot, any more than can a 
commercial insurance policy, eliminate all 


™ For examples of such argument see Dick- 
inson, Legal Rules: Their Function in the 
Process of Decision (1931) 79 U. oF Pa. Law 
Rev. 833; H. Kantorowicz, Some Rationalism 
about Realism (1934) 43 Yare L. J. 1240; 
FRANK, LAW AND THE MODERN MIND (1930) 
127-128. The vicious circle in Dickinson's at- 
tempted refutation of the realistic definition 
of law I have elsewhere analyzed. See F. S. 
COHEN, ETHICAL SYSTEMS AND LEGAL IDEALS 
(1933) 12, n. 16. Kantorowicz repeats the 
same argument, emphasizing the charge that a 
definition of law in terms of court decisions 
‘puts the cart before the horse’ and is as ridicu- 
lous as a definition of medicine in terms of the 
behavior of doctors. The parallel, though 
witty, is inapt. The correct analogy to a 
definition of the science of law as description 
of the behavior of judges would be a defini- 
tion of the science of medicine as a description 
of the behavior of certain parasites, etc. Kan- 
torowicz accepts uncritically the metaphysical 
assumption that definition is a one-way pas- 
sage from the more general to the less gen- 
eral. But modern logic has demonstrated the 
hollowness of this assumption. It is useful 
for certain purposes to define points as func- 
tions of lines. For other purposes it is useful 
to define lines as functions of points. It is just 
as logical to define law in terms of courts as 
the other way about. The choice is a matter 
of convenience, not of logic or truth. 

The same metaphysical fallacy vitiates the 
opposite argument of Frank, namely, that 
‘primary’ reality is particular and concrete, so 
that a definition of law must necessarily be in 
terms of actual decisions. To the eyes of 
modern logic, the world contains things and 
relations, neither of which can claim a superior 
grade of reality. One can start a fight or a 
scientific inquiry either with a concrete fact or 
with a general principle. 
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risks. Absolute certainty is as foreign to 
language as to life. There is no final 
insurance against an insurer’s insolvency. 
And the words of a definition always 
carry their own aura of ambiguity. But 
a definition is useful if it insures against 
risks of confusion more serious than any 
that the definition itself contains. 

‘What courts do’ is not entirely de- 
void of ambiguity. There is room for 
disagreement as to what a court is, 
whether, for instance, the Interstate Com- 
merce Commission or the Hague Tribunal 
or the council of Tesuque Pueblo is a 
court, and whether a judge acting in ex- 
cess of those powers which the executive 
arm of the government will recognize 
acts as a court. There may even be dis- 
agreement as to the line of distinction 
between what courts do and what courts 
say, in view of the fact that most judicial 
behavior is verbal. But these sources of 
ambiguity in Holmes’ definition of law 
are peripheral rather than central, and 
easily remedied. They are, therefore, far 
less dangerous sources of confusion than 
the basic ambiguity inherent in classical 
definitions of law which involve a con- 
fusion between what is and what ought 
to be. 

The classical confusion against which 
realistic jurisprudence is a protest is ex- 
emplified in Blackstone's classical defi- 
nition of law as ‘a rule of civil conduct, 
prescribed by the supreme power in a 
State, commanding what is right, and 
prohibiting what is wrong.’*® 

In this definition we have an attempt 
to unite two incompatible ideas which, 
in the tradition of English jurisprudence, 
are most closely associated with the names 
of Hobbes and Coke, respectively. 

Hobbes, the grandfather of realistic 
jurisprudence, saw in law the commands 


of a body to whom private individuals 
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have surrendered their force. In a state 
of nature there is war of all against all. 
In order to achieve peace and security, 
each individual gives up something of his 
freedom, something of his power, and 
the commands of the collective power, 
that is the state, constitute law. 

Hobbes’ theory of law has been very 
unpopular with respectable citizens, but I 
venture to think that most of the criticism 
directed against it, in the last two and a 
half centuries, has been based upon a 
misconception of what Hobbes meant by 
a state of nature. So far as I know, 
Hobbes never refers to the state of nature 
as an actual historical era, at the end of 
which men came together and signed a 
social contract. The state of nature is a 
stage in analysis rather than a stage of 
history. It exists today and has always 
existed, to a greater or lesser degree, in 
various realms of human affairs. To the 
extent that any social relationship is ex- 
empt from governmental control it pre- 
sents what Hobbes calls a state of nature. 

In international relations today, at least 
to the extent that nations have not ef- 
fectively surrendered their power through 
compacts establishing such rudimentary 
agencies of international government as 
the League of Nations or the Universal 
Postal Union, there is in fact a state of 
nature and a war of all against all. This 
war, as Hobbes insists, is present po- 
tentially before actual hostilities break 
out. Not only in international relations, 
but in industrial relations today do we 
find war of all against all, in regions to 
which governmental control has not been 
extended, or from which it has been with- 
drawn—if it existed. 

Mutual concessions and delegations of 
power involved in an arbitration contract, 
an international treaty, an industrial 
‘code,’ a corporate merger, or a collective 
labor agreement, are steps in the creation 
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of government, and call into operation 
new rules of law and new agencies of 
law enforcement. Governments do not 
arise once and for all. Government is 
arising today in many regions of social 
existence, and it arises wherever indi- 
viduals find the conflicts inherent in a 
state of nature unendurable. The process 
by which government is created and its 
commands formulated is a process of 
human bargaining, based upon mutual 
consent but weighted by the relative 
power of conflicting individuals or 
groups. 

In all this conception of law, there is 
no appeal to reason or goodness. Law 
commands obedience not because of its 
goodness, or its justice, or its rationality, 
but because of the power behind it. 
While this power does rest to a real ex- 
tent upon popular beliefs about the value 
of certain legal ideals, it remains true 
today, as Hobbes says in his Dialogue on 
the Common Law, ‘In matter of govern- 
ment, when nothing else is turned up, 
clubs are trump.’"* 

Quite different from this realistic con- 
ception of law is the theory made famous 
by Coke that law is only the perfection of 
reason."® This is a notion which has had 
considerable force in American consti- 
tutional history, having served first as a 
basis for popular revolution against 
tyrannical violations of ‘natural law’ and 
the ‘natural rights’ of Englishmen, and 
serving more recently as a judicial ground 
for denying legality to statutes that judges 
consider ‘unreasonable.’ It would be 
absurd to deny the importance of this 
concept of natural law or justice as a 
standard by which to judge the acts of 


rulers, legislative, executive or judicial. 


™ HosBeEs, DIALOGUE BETWEEN A PHILOSO- 
PHER AND A STUDENT OF THE COMMON Laws 
OF ENGLAND (1681), Of Punishments. 

™ Co. Litt.* 976. 








It is clear, however, that the validity of 

this concept of law lies in a realm of 
values, which is not identical with the 
realm of social actualities. 

The confusion and ambiguity which 
infest the classical conception of law, as 
formulated by Blackstone and implicitly 
accepted by most modern legal writers, 
arise from the attempt to throw together 
two inconsistent ideas. Blackstone at- 
tempts in effect to superimpose the pic- 
ture of law drawn by the tender-minded 
hypocrite, Coke, upon the picture exe- 
cuted by the tough-minded cynic, Hobbes, 
and to give us a composite photograph. 
Law, says Blackstone, is ‘a rule of civil 
conduct prescribed by the supreme power 
in a State (Hobbes speaking) command- 
ing what is right and prohibiting what 
is wrong (Coke speaking)’ Putting 
these two ideas together, we have a fertile 
source of confusion, which many im- 
‘portant legal scholars since Blackstone 
have found about as useful in legal 
polemics as the ink with which a cuttle- 
fish befuddles his enemies. 

Those theorists who adhere to the 
Blackstonian definition of law are able 
to spin legal theories to the heart’s con- 
tent without fear of refutation. If legis- 
latures or courts disagree with a given 
theory, it is a simple matter to show that 
this disagreement is unjust, unreasonable, 
monstrous and, therefore, not ‘sound 
law.’ On the other hand, the intruding 
moralist who objects to a legal doctrine 
on the ground that it is unjust or unde- 
sirable can be told to go back to the realm 
of morality he came from, since the law 
is the command of the sovereign and not 
a matter of moral theory. Perhaps the 
chief usefulness of the Blackstonian 
theory is the gag it places upon legal 

™ That ‘right’ and ‘wrong’ are used in this 
definition as ethical, rather than strictly legal 
terms is made clear in Blackstone's own 
exegesis upon his definition. Comm.* 54-55. 





ETC.: A REVIEW OF GENERAL SEMANTICS 


criticism. Obviously, if the law is some- 
thing that commands what is right and 
prohibits what is wrong, it is impossible 
to argue about the goodness or badness 
of any law, and any definition that deters 
people from criticism of the law is very 
useful to legal apologists for the existing 
order of society. As a modern authority 
on legal reasoning declares, “Thus all 
things made legal are at the same time 
legally ethical because it is law, and the 
law must be deemed ethical or the sys- 
tem itself must perish." 


2. The Nature of Legal Rules and 
Concepts 


If the functionalists are correct, the 
meaning of a definition is found in its 
consequences. The definition of a gen- 
eral term like ‘law’ is significant only 
because it affects all our definitions of 
specific legal concepts. 

The consequence of defining law as a 
function of concrete judicial decisions is 
that we may proceed to define such con- 
cepts as ‘contract,’ ‘property,’ ‘title,’ 
‘corporate personality,’ ‘right,’ and ‘duty,’ 
similarly as functions of concrete judicial 
decisions. 

The consequence of defining law as a 
hodge-podge of political force and ethical 
value ambiguously amalgamated is that 
every legal concept, rule or question will 
present a similar ambiguity. 

‘Consider the elementary legal ques- 
tion: ‘Is there a contract?’ 

When the realist asks this question, he 
is concerned with the actual behavior of 
courts. For the realist, the contractual re- 
lationship, like law in general, is a func- 
tion of legal decisions. The question of 
what courts ought to do is irrelevant here. 
Where there is a promise that will be 


legally enforced there is a contract. So 
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conceived, any answer to the question ‘Is 
there a contract’ must be in the nature of 
a prophecy, based, like other prophecies, 
upon past and present facts. So conceived, 
the question ‘Is there a contract?’ or for 
that matter any other legal question, may 
be broken up into a number of subordi- 
nate questions,-each of which refers to 
the actual behavior of courts: (1) What 
courts are likely to pass upon a given 
transaction and its consequences? (2) 
What elements in this transaction will be 
viewed as relevant and important by these 
courts? (3) How have these courts dealt 
with transactions in the past which are 
similar to the given transaction, that is, 
identical in those respects which the court 
will regard as important? (4) What 
forces will tend to compel judicial con- 
formity to the precedents that appear to 
be in point (e.g. inertia, conservatism, 
knowledge of the past, or intelligence 
sufficient to acquire such knowledge, re- 
spect for predecessors, superiors or broth- 
ers on the bench, a habit of deference to 
the established expectations of the bar or 
the public) and how strong are these 
factors? (5) What factors will tend to 
evoke new judicial treatment for the 
transaction in question (e.g. changing 
public opinion, judicial idiosyncrasies and 
prejudices, newly accepted theories of 
law, society or economics, or the changing 
social context of the case) and how pow- 
erful are these factors? 

These are the questions which a suc- 
cessful practical lawyer faces and an- 
swers in any case. The law, as the realistic 
lawyer uses the term, is the body of an- 
swers to such questions. The task of pre- 
diction involves, in itself, no judgment 
of ethical value. Of course, even the most 
cynical practitioner will recognize that the 
positively existing ethical beliefs of 
judges are material facts in any case be- 
cause they determine what facts the judge 


will view as important and what past rules 
he will regard as reasonable or unreason- 
able and worthy of being extended or re- 
stricted. But judicial beliefs about the 
values of life and the ideals of society are 
facts, just as the religious beliefs of the 
Andaman Islanders are facts, and the 
truth or falsity of such moral beliefs is a 
matter of complete unconcern to the prac- 
tical lawyer, as to the scientific observer. 

Washed in cynical acid, every legal 
problem can thus be interpreted as a ques- 
tion concerning the positive behavior of 
judges. 

There is a second and radically differ- 
ent meaning which can be given to our 
type of question, ‘Is there a contract?’ 
When a judge puts this question, in the 
course of writing his opinion, he is not 
attempting to predict his own behavior. 
He is in effect raising the question, in an 
obscure way, of whether or not liability 
should be attached to certain acts. This 
is inescapably an ethical question. What 
a judge ought to do in a given case is 
quite as much a moral issue as any of the 
traditional problems of Sunday School 
morality.”* 

It is difficult for those who still con- 
ceive of morality in other-wordly terms 
to recognize that every case presents a 
moral question to the court. But this no- 
tion has no terrors for those who think 
of morality in earthly terms. Morality, so 
conceived, is vitally concerned with such 
facts as human expectations based upon 
past decisions, the stability of economic 
transactions, and even the maintenance of 
order and simplicity in our legal system. 
If ethical values are inherent in all realms 
of human conduct, the ethical appraisal 
of a legal situation is not to be found in 


the spontaneous outpourings of a sensi- 
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* Cf. F. S. Cohen, Modern Ethics and the 
Law (1934) 4 BROOKLYN L. Rev. 33, on the 
conception of ‘Sunday School morality.’ 











tive conscience unfamiliar with the social 
context, the background of precedent, and 
the practices and expectations, legal and 
extra-legal, which have grown up around 
a given type of transaction. 

It is the great disservice of the classical 
conception of law that it hides from ju- 
dicial eyes the ethical character of every 
judicial question, and thus serves to per- 
petuate class prejudices and uncritical 
moral assumptions which could not sur- 
vive the sunlight of free ethical contro- 
versy. 

The Blackstonian conception of law 
as half-mortal and half-divine gives us a 
mythical conception of contract. When a 
master of classical jurisprudence like 
Williston asks the question ‘Is there a 
contract?’, he has in mind neither the 
question of scientific prediction which the 
practical lawyer faces, nor the question 
of values which the conscientious judge 


‘faces. If he had in mind the former ques- 


tion, his studies would no doubt reveal 
the extent to which courts actually en- 
force various types of contractual obliga- 
tion.”® His conclusions would be in terms 
of probability and statistics. On the other 
hand, if Professor Williston were inter- 
ested in the ethical aspects of contractual 
liability, he would undoubtedly offer a 
significant account of the human values 
and social costs involved in different types 
of agreements and in the means of their 


enforcement. In fact, however, the dis- 


"So hallowed is the juristic tradition of 
ignoring the actual facts of cases that a dis- 
tinguished jurist, Professor Goodhart, can 
argue in all seriousness that the practice 
adopted by some American law libraries of 
putting the records of cases on file is very 
dangerous. Students might be distracted from 
the official ratio decidendi of the case, and 
might try to discover what the actual facts of 
the case were, which would be a death-blow 
to traditional jurisprudence. See Goodhart, 
Determining Ratio Decidendi of a Case 
(1930) 40 Yate L. J. 161, 172. 
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cussions of a Williston will oscillate be- 
tween a theory of what courts actually do 
and a theory of what courts ought to do, 
without coming to rest either on the plane 
of social actualities or on the plane of 
values long enough to come to grips with 
significant problems. This confused wan- 
dering between the world of fact and the 
world of justice vitiates every argument 
and every analysis. 

Intellectual clarity requires that we 
carefully distinguish between the two 
problems of (1) objective description, 
and (2) critical judgment, which classi- 
cal jurisprudence lumps under the same 
phrase. Such a distinction realistic juris- 
prudence offers with the double-barreled 
thesis (1) that every legal rule or concept 
is simply a function of judicial decisions 
to which all questions of value are irrele- 
vant, and (2) that the problem of the 
judge is not whether a legal rule or con- 
cept actually exists but whether it ought 
to exist. Clarity on two fronts is the re- 
sult. Description of legal facts becomes 
more objective, and legal criticism be- 
comes more critical. 

The realistic lawyer, when he attempts 
to discover how courts are actually deal- 
ing with certain situations, will seek to 
rise above his own moral bias and to dis- 
count the moral bias of the legal author 
whose treatise he consults. 

The realistic author of textbooks will 
not muddy his descriptions of judicial be- 
havior with wishful thinking; if he dis- 
likes a decision or line of decisions, he 
will refrain from saying, “This cannot be 
the law because it is contrary to sound 
principle, and say instead, “This is the 
law, but I don’t like it,’ or more usefully, 
‘This rule leads to the following results, 
which are socially undesirable for the fol- 
lowing reasons * * *.’ 

The realistic advocate, if he continues 
to use ritual language in addressing an 
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unrealistic court, will at least not be 
fooled by his own words: he will use his 
‘patter’ to induce favorable judicial atti- 
tudes and at the same time to distract 
judicial attention from precedents and 
facts that look the wrong way (as the 
professional magician uses his ‘patter’ to 
distract the attention of his audience from 
certain facts). Recognizing the circularity 
of conceptual argument, the realistic ad- 
vocate will contrive to bring before the 
court the human values that favor his 
cause, and since the rules of evidence 
often stand in the way, he will perforce 
bring his materials to judicial attention by 
sleight-of-hand—through the appeal of 
a ‘sociological brief’ to ‘judicial notice,’ 
through discussion of the background and 
consequences of past cases cited as prece- 
dents, through elaboration and exegesis 
upon admissible evidence, or even 
through a political speech or a lecture 
on economics in the summation of his 
case or argument. 

The realistic judge, finally, will not 
fool himself or anyone else by basing 
decisions upon circular reasoning from 
the presence or absence of corporations, 
conspiracies, property rights, titles, con- 
tracts, proximate causes, or other legal 
derivatives of the judicial decision itself. 
Rather, he will frankly assess the con- 
flicting human values that are opposed 
in every controversy, appraise the social 
importance of the precedents to which 
each claim appeals, open the courtroom 
to all evidence that will bring light to 
this delicate practical task of social ad- 
justment, and consign to Von Jhering’s 
heaven of legal concepts all attorneys 
whose only skill is that of the conceptual 
acrobat. 


3. The Theory of Legal Decisions 
The uses of the functional approach 


dence.’ ‘Realistic jurisprudence,’ as that 
term is currently used,*° is a theory of 
the nature of law, and therefore a theory 
of the nature of legal rules, legal con- 
cepts, and legal questions. Its essence is 
the definition of law as a function of 
judicial decisions. This definition is of 
tremendous value in the development of 
legal science, since it enables us to dispel 
the supernatural mists that envelop the 
legal order and to deal with the elements 
of the legal order in objective, scientific 
terms. But this process of definition and 
clarification is only a preliminary stage 
in the life of legal science. When we have 
analyzed legal rules and concepts as pat- 
terns of decisions, it becomes relevant to 
ask ‘What are judicial decisions made of?’ 

If we conceive of legal rules and con- 
cepts as functions of judicial decisions, 
it is convenient, for purposes of this 
analysis, to think of these decisions as 
hard and simple facts. Just as every physi- 
cal object may be analyzed as a complex 
of positive and negative electrons, so 
every legal institution, every legal rule 
or concept may be analyzed as a complex 
of plaintiff decisions and defendant de- 
cisions. But simplicity is relative to the 
level of analysis. For the chemist, the 
atom is the lowest term of analysis. But 
the physicist cannot stop the process of 
analysis with the atom or even the elec- 
tron. It would be heresy to the faith of 
science to endow either with final sim- 
plicity and perpetual immunity from fur- 
ther analysis. Unfortunately, certain ad- 
vocates of realistic jurisprudence, after 
using the functional method to break 


down rules and concepts into atomic de- 


are not exhausted by ‘realistic jurispru- 
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See K. N. LLEWELLYN, A Realistic Juris- 
prudence—The Next Step (1930) 30 CoLum- 
BIA Law Rev. 431; Pound, The Call for a 
Realist Jurisprudence (1931) 44 Harv. L. 
REV. 697; Llewellyn, Some Realism about 
Realism: Responding to Dean Pound (1931) 
44 Harv. L. Rev. 1222. 
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cisions, refuse to go any further with the 
analytic process. They are willing to look 
upon decisions as simple unanalyzable 
products of judicial hunches or indi- 
gestion. 

The ‘hunch’ theory of law,** by mag- 
nifying the personal and accidental fac- 
tors in judicial behavior, implicitly denies 
the relevance of significant, predictable, 
social determinants that govern the course 
of judicial decision. Those who have ad- 
vanced this viewpoint have performed a 
real service in indicating the large realm 
of uncertainty in the actual law. But 
actual experience does reveal a significant 
body of predictable uniformity in the be- 
havior of courts. Law is not a mass of 
unrelated decisions nor a product of judi- 
cial bellyaches. Judges are human, but 
they are a peculiar breed of humans, 
selected to a type and held to service 
under a potent system of governmental 
‘ controls. Their acts are ‘judicial’ only 
within a system which provides for ap- 
peals, rehearings, impeachments, and leg- 
islation. The decision that is ‘peculiar’ 
suffers erosion—unless it represents the 
first salient manifestation of a new social 
force, in which case it soon ceases to be 
peculiar. It is more useful to analyze a 
judicial ‘hunch’ in terms of the continued 
impact of a judge’s study of precedents, 
his conversations with associates, his read- 
ing of newspapers, and his recollections 
of college courses, than in strictly physio- 
logical terms. 

A truly realistic theory of judicial de- 
cisions must conceive every decision as 
something more than an expression .of 

"See Hutcheson, The Judgment Intuitive: 
The Function of the ‘Hunch’ in Judicial De- 
cisions (1929) 14 Corn. L. Q. 274; Hutche- 
son, Lawyer's Law and the Little, Small Dice 
(1932) 7 TuLANE L. Rev. 1; FRANK, Law 
AND THE MODERN MIND (1930) c. 12-13; 
T. Schroeder, The Psychologic Study of Ju- 
dicial Opinions (1918) 6 Cauir. L. Rev. 89. 
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individual personality, as concomitantly 
and even more importantly a function of 
social forces, that is to say, as a product 
of social determinants and an index of 
social consequences. A judicial decision is 
a social event. Like the enactment of a 
Federal statute, or the equipping of police 
cars with radios, a judicial decision is an 
intersection of social forces: Behind the 
decision are social forces that play upon 
it to give it a resultant momentum and 
direction ; beyond the decision are human 
activities affected by it. The decision is 
without significant social dimensions 
when it is viewed simply at the moment 
in which it is rendered. Only by probing 
behind the decision to the forces which 
it reflects, or projecting beyond the de- 
cision the lines of its force upon the fu- 
ture, do we come to an understanding 
of the meaning of the decision itself. The 
distinction between ‘holding’ and ‘dic- 
tum’ in any decision is not to be discov- 
ered by logical inspection of the opinion 
or by historical inquiry into the actual 
facts of the case.§? That distinction in- 
volves us in a prediction, a prophecy of 
the weight that courts will give to future 
citations of the decision rendered. This is 
a question not of pure logic but of human 
psychology, economics and politics. 
What is the meaning of a judicial de- 
cision, summed up in the words, ‘Judg- 
ment for the plaintiff’? Obviously, the 
significance of the decision, even for the 





“Compare the orthodox wild goose chase 
of Goodhart after a formula which will de- 
termine the ‘real’ ratio decidendi of a case 
(Goodhart, Determining the Ratio Decidendi 
of a Case (1930) 40 Yate L. J. 161) with 
the sane description by Llewellyn of the way 
in which cases come to stand for propositions 
of narrow or wide scope. THE BRAMBLE 
BusH (1930) 47, 61-66. Cf. also Oliphant, 
A Return to Stare Decisis (1928) 6 Am. L. 
SCHOOL REV. 215, 217-218; F. S. Cohen, 
ETHICAL SYSTEMS AND LEGAL IDEALS (1933) 
33-37. 
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parties directly involved in the case, de- 
pends upon certain predictable uniformi- 
ties of official behavior, e.g. that a sheriff 
or marshall will enforce the decision, in 
one way or another, over a period of 
time, that the given decision will be re- 
spected or followed in the same court 
or other courts if the question at issue is 
relitigated, and that certain procedures 
will be followed in the event of an ap- 
peal, etc. When we go beyond the merely 
private significance of an actual decision, 
we are involved in a new set of predic- 
tions concerning the extent to which other 
cases, similar in certain respects, are likely 
to receive the same treatment in the same 
courts or in other courts within a given 
jurisdiction. Except in the context of such 
predictions the announcement of a ju- 
dicial decision is only a noise. If reason- 
ably certain predictions of this sort could 
never be made, as Jerome Frank at times 
seems to say,®* then all legal decisions 
would be simply noises, and no better 
grist for science than the magical phrases 
of transcendental jurisprudence. 

If the understanding of any decision 
involves us necessarily in prophecy (and 
thus in history), then the notion of law 
as something that exists completely and 
systematically at any given moment in 
time is false.** Law is a social process, a 
complex of human activities, and an ade- 
quate legal science must deal with human 
activity, with cause and effect, with the 
past and the future. Legal science, as 
traditionally conceived, attempts to give 
an instantaneous snapshot of an existing 
and completed system of rights and du- 
ties. Within that system there are no tem- 


poral processes, no cause and no effect, 


™ See FRANK, LAW AND THE MODERN MIND 
(1930), 7, 53, 104-111, 132-134, 

“In this, law is no different from other 
social institutions or physical objects. Cf. C. 
I. LEWIS, op. cit. supra note 48, c. 5. 
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no past and no future. A legal decision 
is thus conceived as a logical deduction 
from fixed principles. Its meaning is ex- 
pressed only in terms of its logical con- 
sequences. A legal system, thus viewed, 
is as far removed from temporal activity 
as a system of pure geometry. In fact, 
jurisprudence is as much a part of pure 
mathematics as is algebra, unless it be 
conceived as a study of human behavior, 
—human behavior as it molds and is 
molded by judicial decisions. Legal sys- 
tems, principles, rules, institutions, con- 
cepts, and decisions can be understood 
only as functions of human behavior.** 

Such a view of legal science reveals 
gaps in our legal knowledge to which, 
I think, legal research will give increasing 
attention. 

We are still in the stage of guesswork 
and accidentally collected information, 
when it comes to formulating the social 
forces which mold the course of judicial 
decision. We know, in a general way, 
that dominant economic forces play a 
part in judicial decision, that judges usu- 
ally reflect the attitudes of their own in- 
come class on social questions, that their 
views on law are molded to a certain ex- 
tent by their past legal experience as 
counsel for special interests, and that the 
impact of counsel’s skill and eloquence is 
a cumulative force which slowly hammers 
the law into forms desired by those who 
can best afford to hire legal skill and elo- 
quence; but nobody has ever charted, in 


‘To say that a legal institution,—private 
property, the federal government of the United 
States, Columbia University,—exists is to say 
that a group of persons is doing something, is 
acting in some way. It is to point to a par- 
ticular aspect of human behavior. . . . But a 
legal institution is something more than the 
way men act on a single occasion. . . . A legal 
institution is the happening over and over 
again of the same kind of behavior.’ U. Moore, 
loc. cit. supra note 32. 
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scientific fashion, the extent of such eco- 
nomic influences.*® We know, too, that 
judges are craftsmen, with aesthetic 
ideals,*7 concerned with the aesthetic 
judgments that the bar and the law 
schools will pass upon their awkward or 
skillful, harmonious or unharmonious, 
anomalous or satisfying, actions and 
theories; but again we have no specific 
information on the extent of this aes- 
thetic bias in the various branches of. the 
law. We know that courts are, at least in 
this country, a generally conservative so- 
cial force, and more like a brake than a 
motor in the social mechanism, but we 
have no scientific factual comparison of 
judicial, legislative, and executive organs 
of government, from the standpoint of 
social engineering. Concretely and spe- 
cifically, we know that Judge So-and-so, 
a former attorney for a non-union shop, 
has very definite ideas about labor in- 
junctions, that another judge, who has 
had an unfortunate sex life, is parsimo- 
nious in the fixing of alimony; that an- 
other judge can be ‘fixed’ by a certain 
political ‘boss’; that a series of notorious 
kidnappings will bring about a wave of 
maximum sentences in kidnapping cases. 
All this knowledge is useful to the prac- 
ticing lawyer, to the public official, to 

“ Promising first steps towards such a study 
have been taken in: Brooks Adams, op. cit. 
supra note 32; Gustavus Myers, History 
OF THE SUPREME Court (1912) ; Boudin, op. 
cit. supra note 27 (1932); Walter Nelles, 
Commonwealth v. Hunt (1932) 32 COLUMBIA 
Law Rev. 1128; Nelles, The First American 
Labor Case (1931) 41 YALE L. J. 165; Max 
Lerner, The Supreme Court and American 
Capitalism (1933) 42 Yate L. J. 668;° W. 
Hamilton, Judicial Tolerance of Farmers’ Co- 
operatives (1929) 38 YALE L. J. 936; articles 
of Haines, Brown, and Cushman cited supra 
note 38. 

* Cf. F. S. COHEN, ETHICAL SYSTEMS AND 
LEGAL IDEALS (1933) 56-61; Modern Ethics 


and the Law (1934) 4 BROOKLYN L. Rev. 33, 
48-50. 


the social reformer, and to the disinter- 
ested student of society. But it is most 
meager, and what little of it we have, 
individually, is not collectively available. 
There is at present no publication show- 
ing the political, economic, and profes- 
sional background and activities of our 
various judges. Such a reference work 
would be exceedingly valuable, not only 
to the practical lawyer who wants to bring 
a motion or try a case before a sympa- 
thetic court, but also to the disinterested 
student of the law. Such a Judicial Index 
is not published, however, because it 
would be disrespectable.** According to 
the classical theory, these things have 
nothing to do with the way courts decide 
cases. A witty critic of the functional ap- 
proach regards it as a reductio ad ab- 
surdum of this approach that law schools 
of the future may investigate judicial psy- 
chology, teach the art of bribery, and 
produce graduate detectives.** This is far 
from a reductio ad absurdum. Our under- 
standing of the law will be greatly en- 
riched when we learn more about how 
judges think, about the exact extent of 
judicial corruption, and about the tech- 
niques for investigating legally relevant 
facts. Of course, this knowledge may be 
used for improper purposes, but cannot 
the same be said of the knowledge which 
traditional legal education distributes? 

If we know little today of the motivat- 
ing forces which mold legal decisions, we 


‘know even less of the human conse- 


quences of these decisions. We do not 
even know how far the appellate cases, 
with which legal treatises are almost ex- 


clusively concerned, are actually followed 
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“Frank reports (LAW AND THE MODERN 
MIND, 112-115) the discontinuance of a sta- 
tistical study of the decisions of various New 
York magistrates which revealed startling dif- 
ferences in the treatment of certain offenses. 

* Kantorowicz, Some Rationalism about 
Realism (1934) 43 Yate L. J. 1240. 
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in the trial courts.® Here, again, the ex- 
perienced practitioner is likely to have 
accumulated a good deal of empirical in- 
formation, but the young law clerk, just 
out of a first-rate law school, is not even 
aware that such a problem exists. Like- 
wise, the problem of the actual enforce- 
ment of judgments has received almost no 
critical study. Discussion of the extent to 
which various statutes are actually en- 
forced regularly moves in the thin air of 
polemic theory. It is usually practically 
impossible to find out whether a given 
statute has ever been enforced unless its 
enforcement has raised a legal tangle for 
appellate courts. 

When we advance beyond the realm of 
official conduct and seek to discover the 
social consequences of particular statutes 
or decisions, we find a few promising pro- 
grams of research®* but almost no factual 


studies.*® Today the inclusion of factual 


” The Institute of Law of Johns Hopkins 
broke the ice in the modern study of trial 
court decisions. See Srupy OF CiviL JUSTICE 
IN New YorkK (1931). See also MARSHALL, 
StuDY OF JUDICIAL SYSTEM OF MARYLAND 
(1932); C. E. Clark, Fact Research in Law 
Administration (1928) 2 Conn. Bar J. 211; 
B. L. Shientag and F. S. Cohen, Summary 
Judgments in the Supreme Court of New York 
(1932) 32 CoLtumBiA Law Rev. 825, and 
works cited therein, notes 6 and 7; Saxe, Sum- 
mary Judgments in New York—A Statistical 
Study (1934) 19 Corn. L. Q. 237; B. L. 
Shientag, Summary Judgment (1935) 4 Forp- 
HAM L, REV. 186. 

"See, for example, Pound, The Scope and 
Purpose of Sociological Jurisprudence (1911- 
1912) 24 Harv. L. Rev. 591, 25 id. 140, 
489; F. K. Beutel, Some Implications of Ex- 
perimental Jurisprudence (1934) 48 Harv. 
L. REV. 169, 191-194. 

"Notable exceptions are: McCRrACKEN, 
STRIKE INJUNCTIONS IN THE New SouTH 
(1931); Brissenden and Swayzee, The Use of 
the Labor Injunction in the New York Needle 
Trades (1929) 44 Por. Sct. Q. 548, (1930) 
45 id. 87. In addition to these direct studies 
of the effects of legal rules or decisions, there 
is a growing literature on the social materials 


annotations in a code, showing the extent 
and effects of law enforcement, would 
strike most lawyers as almost obscene. 
But notions of obscenity change, and 
every significant intellectual revolution 
raises to prominence facts once obscure 
and disrespectable. It is reasonable to ex- 
pect that some day even the impudences 
of Holmes and Llewellyn will appear 
sage and respectable. 


4. Legal Criticism 


It is perhaps the chief services of the 
functional approach that in cleansing 
legal rules, concepts, and institutions of 
the compulsive flavors of legal logic or 
metaphysics, room is made for conscious 
ethical criticism of law. In traditional 
jurisprudence, criticism, where it exists, 
is found masked in the protective camou- 
flage of transcental nonsense: “The law 
must (or cannot) be thus and so, because 
the nature of contracts, corporations or 
contingent remainders so requires.’ The 
functional approach permits ethics to 
come out of hiding. When we recognize 
that legal rules are simply formulae de- 
scribing uniformities of judicial decision, 
that legal concepts likewise are patterns 
or functions of judicial decisions, that de- 
cisions themselves are not products of 
logical parthenogenesis born of pre-exist- 
ing legal principles but are social events 
with social causes and consequences, then 
we are ready for the serious business of 





with which law is concerned. Examples of 
such work are: POUND AND FRANKFURTER, 
CRIMINAL JUSTICE IN CLEVELAND (1922); 
R. R. Powell and Looker, Decedents’ Estates: 
Illumination from Probate and Tax Records 
(1930) 30 CotumBiA Law Rev. 919; Smith, 
Lilly and Dowling, Compensation for Auto- 
mobile Accidents: A Symposium (1932) 32 
CoLuMBIA LAw Rev. 785; S. and E. T. 
Glueck, Predictability in the Administration of 
Criminal Justice (1929) 42 Harv. L. Rev. 
297. 
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appraising law and legal institutions in 
terms of some standard of human values. 

The importance for legal criticism of 
clear, objective description of judicial be- 
havior, its causes and its consequences, is 
coming to be generally recognized. What 
is not so easily recognized is the import- 
ance for objective legal science of legal 
criticism. 

Since the brilliant achievements of 
Bentham, descriptive legal science has 
made almost no progress in determining 
the consequences of legal rules.** This 
failure of scholarship, in the light of the 
encouraging progress of modern research 
into the antecedents and social context of 
judicial decision, calls for explanation. 

Possibly this gap is to be explained in 
terms of an inherited assumption that 
statutes and decisions are self-executing, 
that the consequences of a law or a judg- 
ment are, therefore, clearly indicated by 
the language of the statute or decision 
itself, and that factual research is there- 
fore a work of supererogation. Possibly 
this failure of research is to be explained 
in terms of the dominance of the private 
lawyer in our legal education. The private 
attorney is interested in the causes of ju- 
dicial decisions, but his interest in conse- 


“ The following spiritual exercise is recom- 
mended by Professor Kantorowicz. Let the 
unconverted lawyer or law student read a code 
of laws in the following way: ‘Let him ask 
himself with respect to each statement . . . 
what harms would social life undergo if in- 
stead of this statement the opposite were ef- 
acted. And then let him turn to all textbooks, 
commentaries, monographs and reports of de- 
cisions and see how many questions of this sort 
he will find answered and how many he will 
find even put.’ RECHTSWISSENSCHAFT UND 
SOCIOLOGIE (1911) 8, quoted in Pound, supra 
note 91, 25 Harv. L. Rev. 489, 513. 


quences is likely to stop with the payment 
of a fee. I am inclined to think, however, 
that the failure of our legal scholarship 
in this direction may be attributed to a 
more fundamental difficulty. The prospect 
of determining the consequences of a 
given rule of law appears to be an in- 
finite task, and is indeed an infinite task 
unless we approach it with some discrim- 
inating criterion of what consequences are 
important. Now a criterion of importance 
presupposes a criterion of values, which is 
precisely what modern thinkers of the 
‘sociological’ and ‘realistic’ schools of 
jurisprudence have never had. Dean 
Pound has talked for many years of the 
‘balancing’ of interests, but without ever 
indicating which interests are more im- 
portant than others or how a standard 
of weight or fineness can be constructed 
for the appraisal of ‘interests.’** Contem- 
porary ‘realists’ have, in general, either 
denied absolutely that absolute standards 
of importance can exist,°* or else insisted 
that we must thoroughly understand the 
facts as they are before we begin to evalu- 
ate them. Such a postponement of the 
problem of values is equivalent to its 
repudiation. We never shall thoroughly 
understand the facts as they are, and we 
are not likely to make much progress 
towards such understanding unless we at 
the same time bring into play a critical 
theory of values. In terms of such a 


theory, particular human desires and 
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* Cf. W. L. Grossman, The Legal Philosophy 
of Roscoe Pound (1935) 44 Yate L. J. 605, 
608-611; John C. H. Wu, The Juristic Phi- 
losophy of Roscoe Pound (1924) 18 Itt. Law 
REV. 285, 294-304. 

See U. Moore, Rational Basis of Legal 
Institutions (1923) 23 CoLtumBia Law Rev. 
609, 612; W. Nelles, Book Review (1933) 
33 Co_uMBIA Law REV. 763, 765-768. 
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habits are important, and the task of 
research into legal consequences passes 
from the realm of vague curiosity to the 
problem form: How do these rules of 
law strengthen or change these important 
habits and satisfy or impede these im- 
portant desires? 

The positive task of descriptive legal 
science cannot, therefore, be entirely sepa- 
rated from the task of legal criticism. The 
collection of social facts without a selec- 
tive criterion of human values produces 
horrid wilderness of useless statistics.%* 
The relation between positive legal sci- 
ence aiid legal criticism is not a relation 


of temporal priority, but of mutual de- 


“See Pound, The Call for a Realist Juris- 
prudence (1931) 44 Harv. L. Rev. 697, 701. 


pendence.** Legal criticism is empty with- 
out objective description of the causes 
and consequences of legal decisions. 
Legal description is blind without the 
guiding light of a theory of values. It 
is through the union of objective legal 
science and a critical theory of social 
values that our understanding of the hu- 
man significance of law will be enriched. 
It is loyalty to this union of distinct dis- 
ciplines that will mark whatever is of last- 
ing importance in contemporary legal sci- 
ence and legal philosophy. 





*" T have attempted to trace these relations in 
some detail in ETHICAL SYSTEMS AND LEGAL 
IDEALS (1933) and again, more briefly and in 
words of one and two syllables, in Modern 
Ethics and the Law (1934) 4 BROOKLYN L. 
Rev. 33. 





ART, RELATIONS, STRUCTURE 


Similarly art is akin to all thought and knowledge in that it is a 
grasp of relations. Nothing is intelligible until it has been grasped 
as form or structure, nothing is significant until it has been related 
to other things; science and art alike are an organization of experi- 
ence, alike establish connections hitherto unperceived or unfelt. 
In this sense beauty is truth and truth is beauty: the end of each 
is the creation of patterned wholes. And on earth this is essentially 
all we know. 

HERBERT J. MULLER, Science and Criticism 


° 


TWO-VALUED ORIENTATIONS 


Partisanship is our great curse. We too readily assume that 
everything has two sides and that it is our duty to be on one or 
the other. We must be defending or attacking something; only the 
lily-livered hide their natural cowardice by asking the impudent 
question, What is it all about? The heroic gird on the armor of the 
Lord, square their shoulders, and establish a muscular tension which 
serves to dispel doubt and begets the voluptuousness of bigotry 
and fanaticism. In this mood questions become issues of right and 
wrong, not of expediency or inexpediency. 

James Harvey Rosinson, The Mind in the Making 
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SEMANTICS, GENERAL SEMANTICS: 
AN ATTEMPT AT DEFINITION* 


EMANTICS. (1) The branch of his- 
torical linguistic study that deals sys- 
tematically with the changes in the mean- 
ings of words, as the lexicoprapher un- 
derstands ‘meaning’; semasiology. (2) 
The study of human responses to lin- 
guistic (and other) symbols; the study of 
human behavior with, and under the stim- 
ulus of, symbols, including the linguistic; 
‘ significs. 

Since the publication in 1923 of The 
Meaning of Meaning by C. K. Ogden 
and I. A. Richards, interest in and con- 
troversy about semantics have become so 
widespread that it is possible now to 
speak of a ‘semantics movement.’ The 
term ‘semantics,’ in spite of its original 
use by Michel Bréal to designate histori- 
cal inquiries into changes in the mean- 
ings of words, is now used more frequent- 
ly to refer to the kind of inquiry initiated 
and encouraged by Lady Viola Welby 
under the name ‘significs.’ Significs was 
to her ‘the science of meaning or the study 
of significance, provided sufficient recog- 
nition is given to its practical aspect,as ‘a 
method of mind, one which is involved 
in all forms of mental activity, including 

* Reprinted from Dictionary of World Lit- 
erature by permission of the editor, Dr. Joseph 
T. Shipley, and the publishers, Philosophical 


Library, Inc., 15 E. 40th St., New York 16, 
N. Y. 
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that of logic.’ The study of ‘significance’ 
was to her far more than the study of 
words, it was also the study of acts and 
situations; ‘significance’ itself was more 
than lexical ‘meaning’ or ‘finding the 
referent’; it included both insight into 
motives and moral judgment. The object 
of her study, then, was the total interpre- 
tative act, the reaction of the individual 
to signs and sign-situations. Out of such 
study, she urged, would develop general 
principles of interpretation and evalua- 
tion, a ‘method of mind.’ This ‘method 
of mind’ should be applied generally in 
all intellectual endeavors and especially 
in education, in order to escape the ‘hot- 
bed of confusion,’ the ‘prison of sense- 
less formalism,’ and the ‘barren contro- 
versy’ which are the result, first, of the 
defects of our inherited languages (“The 
leading civilizations of the world have 
been content to perpetuate modes of 
speech once entirely fitting but now 
grossly inappropriate’) and secondly, of 
defects in our habits of interpretation. 
She proposed, therefore, systematic re- 
visions in both. 

One of the central points in ‘significs’ 
was that many crucial problems which 
have disturbed both practical men and 
philosophers for centuries are essentially 
linguistic, that is, they are the accidental 
result of the particular set of linguistic 























DISCUSSION 


conventions one happens to inherit. They 
may also be the result of unconsciously 
held assumptions about language and its 
relationship to whatever words stand for, 
these assumptions being in turn the result 
of ignorance of the functions performed 
by language. Support for Lady Welby’s 
contentions (which, of course, had been 
anticipated in part by many philosophers 
from Francis Bacon to Jeremy Bentham) 
has gathered from many and unexpected 
quarters since her time, and the word 
‘semantics’ is now generally used to indi- 
cate the speculations and findings in many 
fields of knowledge which throw light 
on the problems she raised. One group, 
the mathematicians and philosophers of 
‘logical positivist,’ ‘empirical rationalist,’ 


and ‘physicalist’ points of view, by mak- 


ing sharp discriminations between the 
various functions of language, has dem- 
onstrated, at least to its own satisfaction, 
that metaphysical problems, being by na- 
ture incapable of empirical solution, had 
best not \. discussed at all. Other prob- 
lems, they maintain, are translatable in 
‘analytical’ form, and when translated 
they reveal themselves not to be problems 
of ‘reality’ at all, but merely problems of 
vocabulary. That is to say, the ‘necessary 
propositions’ of logic and mathematics 
give us information not about the uni- 
verse but about our use of words. In the 
light of an adequate theory of signs, or 
semiotic, we shall have a basis, according 
to leading members of this group (Otto 
Neurath, Rudolph Carnap, Bertrand Rus- 
sell, C. W. Morris, Leonard Bloomfield, 
etc.), not only for the solution of prob- 
lems previously held to be insoluble, but 
also for the unification of knowledge, by 
the discovery of the relationship of the 
languages of the various sciences to each 
other, and the relationship of the lan- 


guages of ethics and poetry to that of 
science. 
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C. K. Ogden and I. A. Richards were 
enormously influential in advancing se- 
mantics, or, as they called it in The Mean- 
ing of Meaning, the science of symbolism. 
They addressed themselves vigorously to 
the problems Lady Welby had regarded 
as fundamental, and pointed out that 
since ‘New millions of participants in the 
control of general affairs must now at- 
tempt to form personal opinions upon 
matters which were once left to a few,’ 
we must cease to look upon linguistic in- 
quiry as ‘purely theoretical,’ but must 
rather ‘raise the level of communications 
through a direct study of its conditions, 
its dangers and its difficulties.’ They 
welcomed the work of the empiricist 
philosophers and boldly attempted to 
show the linguistic difficulties, the un- 
conscious intrusion of verbal superstitions, 
the unconscious belief in word-magic, 
that underlie many of the problems of 
esthetics and philosophy. Their basic dis- 
tinction was that words may be ‘symbolic’ 
(referential) or ‘emotive.’ The kinds of 
meaning poetry communicates and the 
difficulties they offer the reader have been 
the special concern of I. A. Richards, who 
now regards words as much more com- 
plex. 

Anthropological researches have fur- 
ther contributed to semantics. Bronislaw 
Malinowski, in his study of primitive lan- 
guages, finds that ‘to regard (language) 
as a means for the embodiment or ex- 
pression of thought is to take a one-sided 
view of one of its most derivate and spe- 
cialized functions.’ Language is rather a 
‘mode of behavior.’ Linguistic events are 
therefore not to be studied in isolation in 
terms merely of their lexical content or 
logical coherence, but in their relation- 
ship to the social institutions, activities, 
and rituals of which they are a part. In 
short, linguistic events are explicable only 
in terms of their non-linguistic context. 
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Malinowski'’s suggestion that this con- 
textual approach be applied toward the 
study of the utterances of civilized man 
has been carried out, notably by Thurman 
W. Arnold, with results that are at once 
amusing and provocative. Anthropologi- 
cal linguists (e.g., B. L. Whorf) study- 
ing languages outside the Indo-European 
family have performed a further service 
to semantics in showing the enormous 
variety of structures that languages may 
possess, and in so doing have demon- 
strated that ‘laws of thought’ are by no 
means as ‘universal’ as they were believed 
to be. 

The ‘operationalism’ of P. W. Bridg- 
man, who holds that the ‘meaning’ of 
scientific statements resides in the ‘opera- 
tions’ involved in testing their validity, 
has done much to eliminate unconscious 
metaphysical assumptions from scientific 
thought. Excellent semantic observations 
have also been contributed by social psy- 
chologists and students of propaganda 
(Lasswell, Doob, etc.), by psychologists 
(Piaget, Koffka, etc.) , while the literature 
of psychoanalysis is crowded with infor- 
mation about human linguistic and sym- 
bolic functioning that must eventually be 
understood by semanticists and absorbed 
into their discipline. 

‘Adherents of mentalistic psychology,’ 
says Leonard Bloomfield, ‘believe that . . . 
prior to the utterance of a linguistic form, 
there occurs within the speaker a non- 
physical process, a thought, concept, 
image, feeling, act of will, or the like. 
. . . For the mentalist language is the 
expression of ideas, feelings, or volitions.’ 
This mentalist position, widely held -not 
only by the lay public but also by many 
scientists, philosophers, and literary men, 
is the principal barrier to the understand- 
ing of semantics. The mentalist’s conten- 
tion is that if people’s ‘ideas’ are straight- 
ened out, language will take care of itself. 
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Pre-occupied with the correction of 
‘ideas,’ he is extremely attentive to words, 
propositions, and their internal order and 
coherence (‘logic’) ; he is likely to regard 
as irrelevant, therefore, all the non- 
linguistic setting and consequences which, 
according to the semanticist, give to 
linguistic events whatever significance 
they may possess. For this reason, the 
mentalist does not concede the existence 
of any special ‘semantic’ problems other 
than the necessity, here and there, of 
changes or improvements in vocabulary 
to ‘eliminate confusion.’ The semanticist, 
on the other hand, regards the study of 
such at present generally ignored matters 
as Our unconscious attitudes toward lan- 
guage, the place of symbols in human 
behavior, the influence of the structure 
of our inherited tongues, and the non- 
linguistic contexts and consequences of 
linguistic events as indispensable in the 
emancipation of humanity from super- 
stition and idolatry. 


ENERAL SEMANTICS. The most 

ambitious attempt to synthesize and 
made usable such scientific and linguistic 
findings as are here called ‘semantic’ is the 
work of Alfred Korzybski, Polish (now 
American) mathematician and engineer. 
In his Science and Sanity (1933) he pro- 
poses a system of ‘general semantics,’ 
which discards ‘theories of meaning’ 
(which he regards as leading inescapably 
to verbal and terminological hair-split- 
ting) in favor of a study of ‘evaluations,’ 
i.e., the responses of the human organ- 
ism-as-a-whole to signs and sign-situ- 
ations. Underlying our ‘evaluations,’ or 
‘semantic reactions,’ says Korzybski, are 
neurologically channelized epistemolog- 
ical and linguistic assumptions. These 
assumptions, when infantile, primitive, or 
unscientific, lead not only to confusions 
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and perplexities in discourse and discus- 
sion, but also to misevaluations in every- 
day life: misevaluations which, when 
serious enough, require the attention of 
psychiatrists. Such misevaluations are, 
furthermore, systematic and widely 
shared; education and social institutions 
may be built upon them; in such cases 
(and he cites our present plight as an 
example) cultures, like individuals, may 
be compulsively driven into a persistence 
in those very acts or policies most certain 
to bring about their destruction. 

In order to safeguard ourselves against 
the false notions about the world inevit- 
ably conveyed by linguistic systems and 
response patterns inherited from our sav- 
age ancestors, in order to force our nerv- 
ous systems to take into account the neces- 
sary ‘refraction’ of the linguistic medium, 
in order to prevent the useful beliefs and 
slogans of one age from becoming, under 
changed circumstances, the obstacles to 
progress in the next, Korzybski offers a 
set of ‘semantic devices,’ which are de- 
signed to enable one to overthrow the 
tyranny of prescientific habits of evalua- 
tion. These devices are intended to serve 
both ends deemed necessary by Lady 
Welby, namely, the revision of language 
and the revision of our systems of re- 
sponse. One of these devices (and they 
are all simple) is ‘indexing.’ Traditional 
education and social habits, based on 
Aristotle’s first ‘law of thought’ (A is A), 
incline men to respond to similarities, 
ignoring differences. Hence, ‘meaning’ 
being a matter of neuro-semantic con- 
ditioning, one tends to react to all cases 
of A uniformly, disregarding the differ- 
ences between the word-A and the 
thing-A, between A, and A,, between 
_ and Aw, between Ain-context-2 
and Aj, context-y- Lhe addition of these 
indexes, according to the rule A, is not 
A,, trains one in differences as well as 
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similarities; it compels one to take heed 
of contexts; hence it automatically makes 
for the better adjustment of the individ- 
ual to the situation at hand. 

What Korzybski hopes to perform with 
his ‘indexing’—and this is only one of 
several such devices—is to replace, by 
education, old orientations based upon 
aristotelian (and earlier) ‘laws of 
thought’ by a ‘non-aristotelian orienta- 
tion’: one that will free man from his 
crippling dogmas and superstitions and 
enable him to bring to bear the attitudes 
of modern science upon problems hither- 
to approached by debate, dialectics, and 
incantation. (By modern science is not 
meant nineteenth century ‘materialism’, 
the ‘materialism’ vs. ‘idealism’ controver- 
sy being itself one of the barren disputes 
produced by the imperfections of lan- 
guage.) The needed ‘non-aristotelian 
Orientation,’ with its flexibility, its free- 
dom from dogmatism, its profound 
recognition of the neuristic character of 
terms, its habit of seeking structural re- 
lationships rather than ‘things-in-them- 
selves,’ Korzybski finds already manifest 
in many branches of science: in non- 
Euclidean geometry, in non-Newtonian 
physics, in quantum mechanics, in psy- 
chosomatic medicine, in the topological 
psychology of Kurt Lewin, in the axio- 
matic biology of J. F. Woodger, etc., as 
well as in many branches of modern art 
and literature. In characterizing this 
orientation as ‘non-aristotelian,’ he speci- 
fies the goal; in ‘general semantics’ he 
offers a method whereby it may be gen- 
erally achieved and universally applied. 
Human ignorance, he declares, is not 
nearly as serious a barrier to progress as 
the inability to utilize knowledge already 
available. 

Those who agree with James Harvey 
Robinson that the greatest problem con- 
fronting civilization is to ‘overcome in- 











veterate natural tendencies and artificial 
habits of long standing’ and to ‘create 
an unpredecented attitude of mind to 
cope with unprecedented conditions, and 
to utilize unprecedented knowledge,’ 
have followed Korzybski’s work with 
interest, have experimented with his 
methods, have begun inquiries into the 
practical and theoretical implications of 
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his system. Some have been enthusiastic, 
others less so; but most have conceded 
at least that he has dealt with problems 
of fundamental importance. On the other 
hand, those who feel that civilization can 
only be saved by the resuscitation of 
earlier systems (‘classical,’ medieval, etc.) 
have found in general semantics little to 
recommend. 
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ACCOUNTING AND BUSINESS: 


MAPS AND TERRITORIES 


ctr accounting can properly be 
classified as a special form of mathe- 
matics. It is the systematic organization 
of numbers and accounts in double-entry 
bookkeeping that enables managers of 
industrial and ‘social enterprises to draw 
pictures, ‘maps’ of the events changinp 
each day. We often tend to isolate the 
system in our minds. Sometimes we find 
ourselves considering the system as some- 


* B.S. (Lehigh); M.A. (Denver); presi- 
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thing having intrinsic value in itself. 

Many textbooks of accounting often 
start with certain ‘fundamental’ defini- 
tions. Students are not told about the 
‘territory’ which these verbalisms are to 
represent. From these basic isolated defi- 
nitions a system of accounting is built up, 
and it appears to be entirely independent 
of the happenings of the world in which 
the student lives. Since he does not visu- 
alize the territory which the figures rep- 
resent, the figures have little concrete 
meaning for him. 
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DISCUSSION 


Double entry bookkeeping, we are 
told, has as a base three elements: Assets, 
Liabilities, and Proprietorship. We also 
have the terms ‘debit’ and ‘credit.’ Kester 
in his book, Accounting Theory and 
Practice tells us that, ‘Assets are the entire 
property of all sorts of a person, associa- 
tion or corporation applicable or subject 
to the payment of debts.’ The accounting 
student at the first lecture is given such a 
verbal definition. He will usually mem- 
orize it because he knows from experi- 
ence that, under our present educational 
system, some day he will be asked in an 
examination, ‘What is an asset?’ If he 
learns this definition as well as the logic 
of the system which follows, he is likely 
to get a high grade on his scholastic re- 
port. However, he is also likely to develop 
an inflexible orientation which might lead 
to all sorts of confusion later. 

Just what do these definitions mean? 
One says, ‘entire property of all sorts sub- 
ject to the payment of debts.’ When we 
start to apply accounting methods to the 
world in which we live, we find that our 
definition is almost meaningless. An asset 
today may be totally worthless tomorrow. 
We may have a tangible asset, such as a 
barrel of flour, but while we are writing 
the asset on our books, a mold growth 
may be making the barrel of flour worth- 
less. We might have a break in the wheat 
market and the barrel of flour, instead of 
being worth ten dollars, may be only 
worth five dollars. The barrel of flour 
may be worth ten dollars when used in 
the process of manufacturing, but only 
two dollars when used to pay debts. De- 
preciation and deterioration reserve ac- 
counts will take care of some of these 
factors, but our definition would lead us 
to believe that assets are only something 


concerned with the payment of debts. 


* New York: Ronald Press, 1917; p. 3. 
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Kester then says, ‘Similarly, liabilities are 
those things for which a person, a firm, 
or a corporation is bound; one’s pecu- 
niary obligations or debts.’ From these 
two definitions, says Kester, ‘We define 
proprietorship then by the equation: 
Assets = Liabilities plus Proprietorship ; 
or, Assets — Liabilities = Proprietor- 
ship.’ 

The balance sheet ususally shows As- 
sets on one side equal to Liabilities plus 
Proprietorship. Again our student learns 
these definitions verbatim, because he has 
been told that the definitions are essential 
to understanding the system, and also be- 
cause he knows some day he will have 
to define the terms in an examination in 
order to pass in his studies. Most account- 
ing textbooks stop here and the authors 
do not go into further discussion, ‘be- 
cause they do not want to confuse the 
student.’ Often they feel that they should 
keep the system simplified for beginners. 
I wonder if this is not a false conclusion? 

Since such definitions of assets and lia- 
bilities are nothing more than verbalisms, 
and since it is difficult for the student to 
put territory under these definitions, they 
do not make sense and mental blocks are 
often set up in the student’s mind. To 
further complicate matters, a little later 
the student is told about ‘debits’ and 
‘credits.’ Debits mean entries in the Jeft- 
hand column and credits are entries in 
the right-hand column. In our original 
definitions we were told that liabilities 
have something to do with debts, so here 
we have the word ‘debit’ on the left-hand 
side and on the right-hand side a word 
similar ‘debt.’ Many students, as account- 
ing teachers well know, block immedi- 
ately at what they consider a paradox. 
Often some of them never learn the dif- 
ference between debit and debt. Invari- 
ably the student says that accounting is 
too complicated for him. The teacher, 
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who may have a good understanding of 
the territory represented by the definition, 
tries his best to show the student how 
‘simple’ it all is. He forgets that his 
knowledge of the territory is far greater 
than that of the student. The student, 
the teacher, and the author of the text- 
books forget that accounting is merely a 
system of mathematics established to rep- 
resent as well as possible, but never com- 
pletely, the actual happenings in a busi- 
ness enterprise. Before one can hope to 
understand accounting one must first un- 
derstand the arrangements of the facts in 
the enterprise represented by the system. 


II 


Let us take a look at some of the things 
that happen when the structure of our 
accounting report is not similar to the 
life-territory. Man reacts to symbols. 
When a business executive or accountant 
receives an accounting report he reacts 
to it in a manner often similar to the way 
he would react if he were actually dealing 
with the real event. For example, in a 
factory when a machine breaks down, the 
workmen will react to the real breakdown 
and may take measures to get the machine 
repaired. The manager of the company 
may be sitting at a desk hundreds of miles 
from the factory. On the day he receives 
an accounting report, sometimes accurate, 
sometimes not, that shows his costs up 
because of the machine breakdown, he 
might have strong reactions as did the 
workers. The manager reacts to the syr- 
bols which represent the breakdown, 
while the workman reacts to the real facts. 


Business executives and accountants have’ 


extremely sensitive reactions to symbols, 
and oftentimes they find themselves react- 
ing to false reports. Many times they do 
not go back to check the facts; needless 
nervous strain and tension are the result. 

Scientists have advanced in leaps and 
bounds because they have learned to re- 


122 


ETC.: A REVIEW OF GENERAL SEMANTICS 


act to facts rather than their symbols. 
They are not likely to be disturbed when 
they find that the maps they make do not 
agree with the facts they are trying to 
represent. When a scientist’s map is dif- 
ferent from the facts, the map is ad- 
justed. Often a business executive will 
reverse this procedure and attempt to ad- 
just the facts to his symbol map. The re- 
sult of this reverse thinking is usually 
tension, anxiety, and even nervous break- 
down. When we make false predictions 
we set up expectations that are different 
from what happens. If the expectation is 
keen enough, a nervous shock results 
from the disappointment. To my knowl- 
edge no accounting book points out this 
danger to business managers from taking 
too literally their accountant’s figures. 

In Company X, a manufacturing con- 
cern, an imaccurate report was made. A 
$100,000 ten-year contract was classified 
as a Current Liability. The contract was 
not payable for ten years, but when the 
symbols representing the contract were 
put in the Current Liabilities account, it 
represented the liability as due immedi- 
ately. At the time this mistake was made, 
the company also had a loan of $20,000 
with a bank. Immediately after the audit, 
Company X paid off its loan. A few 
weeks after this, the auditor's report was 
completed, and when the president of the 
bank looked at the report his reaction 
was very disturbed. The bank’s loan ofh- 
cer was reprimanded for making a loan 
to a ‘poor risk.’ The president was very 
nervous and tense. His reaction to the 
symbols was similar to what it would 
have been had he actually lost his money, 
and the company almost lost a good credit 
reputation which it had enjoyed for a 
number of years. 

In a certain manufacturing department 
a new manager was brought in. In a short 
period of six months the new man had 
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accomplished almost miraculous results. 
He had improved the quality of the prod- 
ucts. He had cut down labor costs con- 
siderably and had turned out the greatest 
amount of production ever turned out in 
a similar period of time. The facts indi- 
cated that he was doing an excellent job. 
At the end of the six months time a semi- 
annual report was published and it 
showed that this department had lost 
some $3000. The manager looked at the 
report and became discouraged. He then 
made the inference that a// his efforts 
were made in vain. After thinking it over 
at home he came back the next day to 
the general manager and told him that 
he was going to resign because he had 
failed completely. An analysis, however, 
showed that during similar periods in the 
past, the same department had always 
lost $8,000 or more. In reality, the new 
man had done an excellent job, but his 
reaction to the symbols almost cost him 
his job and perhaps might have resulted 
in a life-long discouragement. These two 
cases show how easy it is to confuse sym- 
bols with the ‘real facts.’ Students and 
business executives should be taught to 
beware of these reactions when they first 
learn about double entry bookkeeping. 


Ill 


Accounting has been looked upon too 
long as some mysterious, complicated sys- 
tem only to be understood by a few gifted 
individuals. The reports have value only 
so long as someone is able to translate 
them back to the fact-territory. Wher 
we interpret accounting reports we should 
always keep in mind that we are dealing 
with abstractions of certain life events. 
The more condensed an accounting report 
becomes, the higher the order of abstrac- 
tion of our symbols. Close to the fact- 
territory are many items such as flour, 
sugar, coffee, tea, etc. We classify these 


as Merchandise. Stocks and bonds we 
classify as Investments. The amount of 
money that Sam Jones and Al Smith owe 
us as Accounts Receivable. Then we fur- 
ther abstract and call the raw materials, 
the investments, the accounts receivable, 
etc., Current Assets, a higher order ab- 
straction. Then we abstract still further 
and classify both the Current and Fixed 
Assets as Assets. Returning to the defini- 
tion that Assets minus Liabilities equal 
Proprietorship, we can easily see that it 
takes a great deal of knowledge of the 
fact-territory to be able to correctly ana- 
lyze accounting reports. Because it is im- 
possible to think in terms of all the facts 
such as the sugar, the flour, the accounts 
receivable from Smith,, Smith,, etc., we 
are forced to rely on our ability to deal 
with accounting classifications or abstrac- 
tions. 

It must be remembered that changing 
the symbols can in no way alter the facts. 
When we juggle the symbols around to 
make the facts appear differently we only 
deceive ourselves. A department manager, 
John Smith, when a cost control system 
was put in operation, learned that other 
departments were not paying much at- 
tention to the reports. Smith was able to 
get many items in his department with- 
out making records, so that on the ac- 
counting report his department showed 
up very profitably, while the others 
showed poorly. Smith knew that top man- 
agement was placing quite a bit of weight 
on the reports of each department, and 
his standing with the company depended 
a lot on the record he was making. In 
the course of a few years Smith was con- 
sidered as one of the best managers in 
the organization. On several occasions top 
management gave Smith an increase in 
salary for the fine showing he was mak- 
ing. One day it was decided to move 
Smith to one of the other departments 
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that was not doing so well. It was pre- 
dicted that Smith could do a good job. 
In the new job Smith was never able to 
get any merchandise or supplies that were 
not charged to him, and as a result he 
was never able to improve the depart- 
ment. One day an auditor discovered 
what had actuaily happened, and Smith 
was fired. John Smith did not realize that 
even though he changed the symbols he 
could not change the facts for which the 
symbols stood. He also did not realize 
that his job depended on his ability to 
deal with the facts of the problems as 
they arose in his work and that in order 
to properly deal with these problems he 
needed first of all accurate reports. When 
he first made inaccurate reports it ap- 
peared that he was doing a good job and 
top management, instead of checking the 
facts, was satisfied to make predictions 
concerning Smith on the reports only. 
This prediction failed, as did Smith’s = 
diction about his future. 


IV 


I have been trying to stress the import- 
ance of the reactions human beings have 
to the symbols they use. Cases similar to 
those cited can be found almost every 
day in any large business organization. 
Management, foremen, and supervisors 


THE PATHETIC PRODIGY 


FRIEND OF OURS has a child 
named Van, and I’ve always felt 
sorry for the lad, though most parents 
may wonder why. Van is not quite: five 
years old; his father is a professor, and 
the boy is a prodigy. He can repeat the 
Greek alphabet, name and locate every 
country on the globe, and tell you its 
capital. 
He knows the names of all the planets 
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often react to the symbols instead of the 
facts. Often business executives and ac- 
countants are not able to sleep when this 
reaction occurs. 

A classic example of misevaluation 
is to be found in the story often told 
about a certain successful business man 
who had made and lost three fortunes. 
When the crash came in 1930 he jumped 
out of a high building in New York. He 
left a note saying, “Three times I have 
lost everything and each time have come 
back to make a million dollars. Now, 
however, I know I am a failure.’ 

A knowledge and understanding of ac- 
counting methods in the business and 
economic world is essential. Double- 
entry bookkeeping is a method of record- 
ing the everyday happenings of a business 
enterprise. If we first learn the structure 
of the facts we are trying to represent, 
accounting methods become simple. The 
map must be similar in structure to the 
territory if we hope to use it as a guide. 
An aviator without a map, or with an 
inaccurate map or with inadequate knowl- 
edge of how to read maps, becomes con- 
fused, nervous, lost, and does not sur- 
vive. Businessmen, accountants, and stu- 
dents might likewise find much of their 
difficulties originating in their accounting 
maps and their ways of reacting to them. 


ERNEST L. MEYER 


and most of the constellations, and some 
of them are very whopping names, in- 
deed. He knows that galvanized iron is 
iron which has been dipped in hot zinc, 
and he can rattle off the chemical formula 
for sulphuric acid and the symbols for all 
the elements. 

He’s a boy wonder, who some day will 
go blazing to radio fame like the Quiz 
Kids, and yet I feel sorry for him. He's 
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amiable, well-behaved, but pale. He 
spends the greater part of the day buried 
in reference works, he scoffs at the toys 
and Mother Goose books which are the 
bill-of-fare of the average child, and al- 
ready, at the age of five, he is antique 
with lore and learning. 

The other day I called at his home. 
His father was busy at the moment, so 
Van entertained me in the living room, 
solidly lined with book-cases, amongst 
which Van roosted like an academic 
oyster in a cloister. I had hardly hung 
my coat on a peg when Van volunteered 
to spell out loud a number of words in- 
cluding Czechoslovakia, chrysanthemum, 
obbligato, trachyte, and souffle. Spell 
them he did, and correctly, and then I 
complimented him and gathered him in 
my arms and sat him next to me on a 
great easy chair. 


Can Define Goldfish 


‘Van,’ I said to the child, ‘I am de- 
lighted to find you so agile in the pursuit 
of information. When I was much older 
than you are, I squandered precious 
moments by playing run-sheep-run under 
the gas-lamps of Chicago, loving the 
mystery of flight through dark alleys. Or 
I would idle for hours on the beach of 
Lake Michigan, patting the wet sand into 
shapes which were meaningless and had 
no names, but which I found good and 
desirable. Or I would come to grips with 
the strange world in which I found my- 
self by breaking windows, shooting split- 
peas at perfect strangers, or rifling the 
family goldfish bowl.’ 

‘A goldfish,’ said Van brightly, ‘is a 
small cyprinoid and is related to the true 
carp. It is a native of China, and its color 
is Olive in its native state.’ 

‘I am delighted to hear it,’ I said, ‘Have 
you ever seen a goldfish?’ 
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‘No,’ said Van. ‘Only in a picture in 
my natural history.’ 

‘Perhaps,’ I said, ‘there is no need to 
see one if you know all about them. I 
saw them often in my home, but my 
parents cruelly withheld from me the fact 
that they were small cyprinoids related 
to the true carp. All that I recall is that 
the goldfish were cool and slithery be- 
tween my fingers, and that when I re- 
leased them they swam swiftly about in 
the bowl, like the yellow flakes of Fall 
poplar leaves shaken against a circle of 
sky. 


A Field of Buttercups 


‘Later I learned it was unkind to touch 
the little fish, so I would watch them 
swim in and out of the sea-weed and 
pearl castles at the bottom of the bowl. 
Or I would set the bowl on the window 
ledge on a sunny day and watch my pets 
float in giant shadows across the walls 
and ceiling. Their shadows were dark 
and restless, and wove in and out of the 
shadows of the waving sea-weed. And 
when I ceased watching and turned to 
look at the fish themselves, it was just as 
if I had turned my eyes from Summer 
thunder-clouds to a patch of buttercups.’ 

‘Buttercups,’ nodded Van. ‘Ranunculus 
acris. I can spell it, too.’ 

‘Please don't,’ I pleaded. ‘Naming the 
name is depressing enough. Have you 
ever rolled in a field of buttercups, or 
pressed one to your nose to see whether 
it would leave a stain, which would indi- 
cate that gold would stick to you when 
you grew up and you'd be wealthy?’ 

‘No,’ said Van. ‘I've never seen any. 
And that sounds like a silly superstition.’ 

‘Perhaps,’ I sighed. ‘Yet the experi- 
ment was pleasant, and we drew much 
laughter from the nonsense. I confess 
that I never knew until you told me that 
a buttercup is a ranunculus acris. I don't 
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think I would have enjoyed a ranunculus 
as much as a buttercup. I don’t think I 
would have cared so much for the patter 
of rain on our zinc porch roof if I had 
known that it was only ordinary H,O 
coming into contact with a crystalline ele- 
ment made from sphalerite or calamine 
ore. 


“Why, that’s right,’ Van cried. 


Mystery and Beauty 


‘I know,’ I said. “You were good 
enough to define water and zinc on my 
last visit here. And yet, Van, I somehow 
was happy, snug, and dry while the rain 
splashed and drummed on the porch roof, 
without knowing anything about H,O 
and sphalerite. Maybe because when you 


LETTER TO A TEACHER 


EAR Miss Margaret. I have your 

letter of December 1 in which you re- 
late some of your experiences as a teacher. 
Your account of some of the reading 
problems you have encountered takes me 
back to the time in 1942 when I used to 
talk to you in my course in ‘Reading Dis- 
abilities. Many of you students even 
then understood what your principals, 
superintendents, supervisors, and grad- 
uate professors do not understand even 
today. 

You ask me which of the conferences 
on reading I would recommend. As I 
glance through the several programs 
which you ask me to evaluate, I some~ 
how get the feeling that you are having 
some fun at the of some sober 
educators who like Cassius J. Keyser’s 
author appears: ‘quite unconscious of the 
fact that he is thus executing a move- 
ment like that of a kitten pursuing its 

* Lieutenant, U.S.N.R., Topeka, Kansas. 
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name and analyze something you rob it 
of a bit of its mystery, and when you rob 
it of mystery you take from it part of its 
beauty. You shift it from the realm of 
imagination to the realm of knowledge, 
from poetry to cataloguing. 

‘This is all very well for learned men 
in whiskers, Van, but I think for a child 
there is more real comfort in smelling a 
wild rose than in knowing it belongs to 
the Species Carolina, and more fun in 
rolling down a hillside than in repeating 
the Newtonian equation of gravity. Some- 
times I really think that an illiterate sav- 
age enjoys more felicity than— 

‘Felicity,’ said Van. ‘I can spell that. 
F-e-]-i-c-i-t-y.” 

‘Have you ever experienced any?’ 

‘No,’ said Van. 


OF READING 
O. R. BONTRAGER* 


tail—only the kitten is playful but the 
author is solemn." In short, I believe 
any of you in that last class of mine, 
could answer the question you raise, for 
it seems clear that the reading ‘doctors’ 
are still splitting up the poor ‘problems’ 
with whom you have to deal into little 
‘psychological’, ‘emotional’, ‘social’, ‘neu- 
rological’, ‘speech’, ‘auditory’, ‘visual’, 
etc., men. The doctors still want the 
‘problems’ to see and hear the words, 
both of which, to be sure, are important 
but not crucial issues as regards the 
Legion of Non-Readers. I note that one 
program is devoted largely to chasing the 
demons—'reversals’, ‘memory span,’ a 
whole host of other ‘spans.’ I am afraid 
my good friend Hayakawa would say 
they are chasing the little men who are 
not there. 


* Cassius J. Keyser, Thinking about Think- 
ing (New York: E. P. Dutton and Co., 1926), 
p. 57. 
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DISCUSSION 


I almost wish you had not asked your 
question. For two years now, it has been 
my duty to train future officers in the 
Navy. The programs offer no hint even 
now, in 1945, that the reading experts 
understand, as many of you young teach- 
ers understand, that the power we are 
fighting came into existence on the wings 
of printed and spoken symbols. It was 
the misevaluation of these symbols by the 
Legion of Non-Readers, not the visual 
or auditory acuity of the ‘readers,’ that 
forged the armor of the manipulators of 
the symbols. Examine the programs 
against the background of current ink- 
marks and noises about Greece, Russia, 
State Department, ‘soft’ or ‘hard’ peace, 
spheres of influence, etc.—symbolizations 
which must be properly evaluated if your 
generation is to have peace. Do the topics 
listed indicate that the reading ‘authori- 
ties’ are prepared to help humanity in 
this connection? Do you understand, 
then, why these programs leave me with 
a feeling of despair? 

I cannot help recalling a statement on 
reading disabilities that I once read and 
have since re-read many times. I cannot 
help ‘thinking’ about it as I watch the 
flower of American manhood and as I 
visualize the youth of humanity every- 
where marching, marching, marching. 
Consider the statement, and if one of 
your programs promises to deal with the 
crucial reading problems suggested there- 
in, attend it. I quote it verbatim: 

‘Thereby one can divide the readers 
as a whole into three groups: 

First, those who believe everything 
they read; 

‘Secondly, those who no longer be- 
lieve anything ; 

‘Thirdly, those who critically ex- 
amine what they have read and judge 
accordingly. 

‘The first group is numerically by 
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far the greatest. It consists of the great 
masses of the people and therefore 
represents the mentally simple part of 
the nation. But it cannot at all be ex- 
pressed in terms of professions but, at 
the utmost, in general grades of intel- 
ligence. To it belong all those to whom 
independent thinking is neither inborn 
nor instilled by education, and who, 
partly through inability and partly 
through incompetence, believe every- 
thing that is put before them printed 
in black on white. Also those lazy- 
bones belong to it who are well able 
to think for themselves, but who, out 
of sheer mental inertia, gratefully pick 
up anything that someone else has 
thought before, with the modest as- 
sumption that the latter will probably 
have exercised the right kind of ef- 
fort. Now with all these people, who 
represent the great masses, the influ- 
ence of the press will be enormous. 
They are not in a position, or they do 
not wish personally, to examine what 
is offered to them, so that their entire 
attitude towards all current problems 
can be led back almost exclusively to 
the outward influence of others. This 
may be of advantage in case their en- 
lightenment is carried out by a sincere 
and trust-loving party, but it is evil as 
soon as scoundrels or liars do this. 
‘The second group is much smaller 
even in number. It is composed of the 
greater part of elements which first be- 
longed to the first group, and who 
after long and bitter disappointments 
changed over to the contrary and be- 
lieve no longer in anything at all that 
comes in the form of print before their 
eyes. They hate every newspaper; 
either they do not read it at all or they 
are annoyed at the contents without 
exception, since in their opinion it is 
composed only of lies and untruths. 
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These people are very difficult to 
handle, as they will also always face 
the truth mistrustingly. Therefore 
they are lost to every positive work. 

‘The third group finally is by far 
the smallest ; it consists of the mentally 
truly fine heads whom natural gifts 
and education have taught to think 
independently, who try to form a 
judgment of their own about every- 
thing, and who submit most thor- 
oughly everything they have read to 
an examination and further develop- 
ment of their own. They will not 
place a newspaper before their eyes 
without making their brains co-operate 
continuously, and then Mr. Author 
will not easily hold his own. The 
journalists therefore like such a reader 
only with reserve. 

‘For this third group, indeed, the 
‘ nonsense which a newspaper may scrib- 
ble together is of little danger or im- 
portance. They have accustomed them- 
selves anyhow in the course of their 
lifetime to see as a rule in every 
journalist a scoundrel who tells the 
truth only occasionally. Unfortunately, 
however, the importance of these ex- 
cellent people lies only in their intel- 
ligence and not in their number; a mis- 
fortune in a time in which wisdom is 
nothing and the majority everything. 
Today, where the ballot of the masses 
decides, the decisive valve lies with 
the most numerous group and this is 
the first one; the crowd of the simple 
ones and the credulous. : 

‘It is in the paramount interest of 
the State and the nation to prevent 
these people from falling into the 
hands of evil, ignorant or even malevo- 
lent educators. The State, therefore, 
has the duty to supervise their educa- 
tion and to prevent any nuisance. 
Therefore, it has to watch especially 


the press for its influence is by far the 
strongest and the most penetrating on 
these people, as it is applied not 
temporarily but permanently. In the 
persistent and eternal repetition of this 
instruction lies its entire unheard-of 
importance. Therefore, if in any place 
at all, the State must not forget that 
just in here all means must serve an 
end; and must not be persuaded to fail 
in its duty and to put before the nation 
the food that it needs and that is good 
for it; it must assure itself with ruth- 
less determination of this means for 
educating the people and to put into 
the service of the State and the Nation.’ 


These words were probably written be- 
fore the death of Woodrow Wilson. 
They reveal an understanding of the 
linguistic mechanisms with which we are 
dealing—an understanding, incidentally, 
which educators themselves have not yet 
grasped. In the main the educators do 
not yet understand that it is impossible 
properly to evaluate words through a 
study of words alone. To read neces- 
sitates constant checks upon not words. 
In most schools, colleges and universities 
included, this elementary fact escapes 
educators in 1945. 

Today men everywhere are dying be- 
cause the author of the lines I quoted 
above understood better than educators 
the nature of the problem affecting the 
Legion of Non-Readers. Millions have 
learned from the first-order facts of fox- 
holes, robot-bombs, and death itself how 
well the author used to his advantage his 
knowledge and the ignorance of the 
reader, educators included. 

The author was Adolf Hitler.? 

O. R. BONTRAGER 
Lieutenant, U.S.N.R., 


Topeka, Kansas 
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* Adolf Hitler, Mein Kampf (New. York: 
Reynal and Hitchcock, 1941), pp. 328-330. 








